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[10] OPINION AND ORDER

[11] Thismatter is before the Court following the
Court's previous Opinion and Order, 72 Fed. Cl. 460
(2006), requiring the parties to submit to the Court
supplemental post-trial briefing with respect to plaintiff's
modified lost volume seller theory of damage recovery, and
on plaintiff's motion of October 17, 2006, styled as a
"Motion for Relief from Limited Aspects of the Court's
Order and Opinion of September 19" (docket entry 431,
Oct. 17,2006) andtreated by the Court as amotion for
reconsideration of the September 2006 Opinion pursuant to
Rule 59(a)(1) of theRules of the United States Court of
Federal Claims ("RCFC"). This Opinion and Order assumes
familiarity with the Court's September 2006 Opinion and
Order.

[12] The September 2006 Opinion and Order followed
a 24-day triadl on damages held in Washington, D.C.,
between May 12, 2005, and June 20, 2005. The parties filed
Post-Trial Proposed Findings of Fact and Conclusions of
Law on September 2, 2005, and responses thereto on
November 14, 2005.*fn1 The Court heard closing argument
on February 17, 2006 and on March 1, 2006.

[13] For the reasons set forth below, after
reconsideration, the Court holds that the lost volume seller
theory, as formulated by plaintiff, depends upon the
demonstration of unrecoverable damages for independent

and collateral undertakings in the form of profits from
future additional timber contracts that are not related to the
subject matter of the breached contracts. The Court further
holds that permitting plaintiff to usethese unrecoverable
damages to reduce the amount of the deduction required to
be made in the lost profits calculus to account for the profits
earned on the breached contracts, would be the functional
equivalent of affirmatively awarding damages for the lost
profits on the future additional contracts. Moreover, the
Court holds that even if plaintiff's theory of recovery did
not require ademonstration of unrecoverable damages,
plaintiff hasfailed to establish on the evidence of record
that it meets the criteria set forth in the Court's September
2006 Opinion and Order for application of plaintiff's
modified lost volume theory.

[14] As set forth below, the Court holds that plaintiff
isentitled torecover lost profits on the breached contracts
as measured by the expected profits it would have earned
on the breached contracts during the suspension period less
profits it actually earned on the breached contracts in the
post-suspension period. However, also as set forth below,
the Court hasdetermined that certain of theinput vaues
used by plaintiff in itscalculation of lost profits require
modification, and as aresult, plaintiff's damages must be
recalculated in light of the Court'sfindings. Finaly, the
Court finds that certain other categories of relief that
plaintiff requests are either unavailable, or available only in
part.

15] BACKGROUND*fn2
(19]

[16] This case concerns 14 timber sale contracts that
were either awarded or transferred to Precision Pine &
Timber, Inc. ("Precision Pine") prior to August 1995.*fn3
On August 25, 1995, pursuant to an order of the United
States District Court for the District of Arizonain Silver v.
Babbitt, 924 F.Supp. 976, 989 (D. Ariz. 1995), the United
States Forest Service (the "Forest Service") suspended
harvesting on all Forest Servicetimber salecontracts in
Forest Service Region Three, including Precision Pine's 14
contracts. Joint Stipulation of Facts ("Joint Stip.") 11 28--29
(docket entry 292, Mar. 11, 2005 ).

[17] The Silver court held that Section 7 of the
Endangered Species Act ("ESA"), 16 U.S.C. § 1531 et. seq.,
required the Forest Service to submit its Land and Resource
Management Plans ("LRMPs") for consultation with the
Fish and Wildlife Service ("FWS") in light of the listing of
the Mexican Spotted Owl as athreatened species. Silver,
924 F.Supp. at 988--89. The Forest Service had originally
completed LRMPs for National Forests in Forest Service
Region Three between 1985 and 1988, before the Mexican
Spotted Owl was listed as a threatened species in 1993. 1d.



at 980--91. In 1994, however, the United States Court of
Appeals for the Ninth Circuit held that the LRMPs
represented ongoing "agency actions' for which the Forest
Service wasrequired to engage in consultations with the
FWSwhenever a new species is listed asthreatened or
endangered to theextent that theexisting LRMPs "may
affect” the newly listed species. Pacific Rivers Council v.
Thomas, 30 F.3d 1050, 1055--56 (9th Cir. 1994). Following
Pacific Rivers, the Arizona District Court enjoined the
Forest Service from permitting timber harvesting in the
affected areas until the Forest Service consulted the FWS
regarding the impacts of the Forest Service's LRMPs upon
the Mexican Spotted Owl. Silver, 924 F.Supp. at 988--89.

[18] Although the Arizona District Court order
required the Forest Service to commence consultation with
the FWS on the LRMPs in Region Three on August 24,
1995, the Forest Service did not request formal
consultations until September 6, 1995, and did not formally
initiate consultations until November 9, 1995. Precision
Pine, 50 Fed. Cl. at 70. On October 18, 1995, less than eight
weeks after the Mexican Spotted Owl suspensions ("MSO
suspensions') required by Silver were imposed, the Forest
Servicereleased the Brann, Hutch-Boondock, and St. Joe
timber sale contracts from the suspension pursuant to a
stipulation with the plaintiffs in Silver.*fn4 Precision Pine,
50 Fed. Cl. at 47 n.18. Pursuant to a settlement in a second
lawsuit, Southwest Center For Biologica Diversity v.
United States Forest Service, No. 95 Civ. 1927 (D. Ariz.
filed Sept. 13, 1995), the Mud contract was partialy
cancelled and wasreleased for harvesting on March 11,
1996. See PX 106, § 5; PX 109.However, the Arizona
District Court did not dissolve the injunction against
harvesting in Forest Service Region Three until December
4, 1996, because theformal consultations initiated by the
Forest Service became protracted in length duein part to the
Forest Service's delay in initiating the consultations and in
part to the Forest Service's failure to provide a legaly
sufficient Biological Opinion in conformity with the parties
joint stipulation of facts in Silver. Precision Pine, 50 Fed.
Cl. at 47--51; see also Joint Stip. § 31 (docket entry 292,
March 11, 2005). The Forest Service lifted the suspensions
of the remaining contracts after the Arizona District Court
dissolved theinjunction. Precision Pine, 50 Fed. Cl. at
47--51.

[19] Each of the suspended contracts at issue except
the Hay contract contained Special Contract Provision
CT6.01, "Interruption or Delay of Operations,” which
provided:

[20] Purchaser agrees to interrupt or delay operations
under this contract, inwhole or inpart, upon thewritten
request of the contracting officer:

[21] () To prevent serious environmental degradation

or resource damage that may require contract modification
under C8.3 or termination pursuant to C8.2;

[22] (b) To comply with a court order, issued by a
court of competent jurisdiction; or

[23] (c) Upon determination of the appropriate
Regional Forester, Forest Service, that conditions on this
sde are the same as or nearly the same as conditions
existing on sale(s) named in such an order asdescribed in

(0).

[24] Purchaser agrees that in the event of interruption
or delay of operations under this provision, that its sole and
exclusive remedy shall be: (1) Contract Term Adjustment
pursuant to BT8.21, or (2) when such aninterruption or
delay exceeds 30 daysduring Normal Operating Season,
Contract Term Adjustment pursuant to BT8.21, plus
out-of-pocket expenses incurred as a direct result of
interruption or delay of operations under this provision.
Out-of-pocket expenses do not include lost profits,
replacement cost of timber, or any other anticipatory losses
suffered by Purchaser. Purchaser agrees to provide receipts
or other documentation to the Contracting Officer which
clearly identify and verify actual expenditures.

[25] Precision Pine, 50 Fed. Cl. at 40.

[26] Throughout the suspensions, plaintiff informed
the Forest Service that it considered the Forest Service to
have breached thetimber sale contracts. See PX 116; PX
299; Precision Pine, 62 Fed. Cl. at 637. Rather than treating
the breaches as total and terminating the contracts, plaintiff
instead elected to treat the breaches as partial and resumed
harvesting timber from the sales after the suspensions were
lifted. Precision Pine, 62 Fed. Cl. at 648--51. In addition,
plaintiff requested contract term adjustments for each
contract affected by thesuspensions. Joint Stip. § 34
(docket entry 292, March 11, 2005). The Forest Service
granted each of plaintiff's reguests for contract term
adjustments and provided adjustments equivalent to the
number of days lost during each contract's normal operating
season. Id.

[27] In 1997, plaintiff submitted claims to the
appropriate Forest Service contracting officer requesting a
total of $13,097,209.62 in damages resulting from the
suspension of the 14 contracts. See Precision Pine, 50 Fed.
Cl. a 51. The contracting officer issued afinal decision that
plaintiff was entitled to only $18,242.78 in damages. Seeid.
at 52.

[28] On September 11, 1998, plaintiff filed this action
in the Court of Federal Claims, arguing that the Forest
Service breached its implied duties to cooperate and not to
hinder performance of plaintiff's timber sale contracts.



Precision Pine, 50 Fed. Cl. at 39. On July 30, 2001, Chief
Judge Damich issued adecision holding that the Forest
Service had breached itsimplied duty to cooperate with
respect to the Mud, Monument, Saginaw-Kennedy, Brann,
Manaco, Brookbank, and Kettle contracts. Precision Pine,
50 Fed. Cl. a 73. Each of thecontracts at issue (except
Hay) contained Special Contract Clause CT 6.25,
"Protection of Endangered Species.” Chief Judge Damich
found that CT 6.25 warranted that, at the time the contracts
were entered into, the Forest Service had identified specia
measures necessary to protect endangered species under the
ESA that were adequate for the protection of threatened or
endangered species. Id. at 65--67.Chief Judge Damich
reasoned that if acontract contains aspecific warranty, a
breach of that warranty breaches the implied duty to
cooperate. Id. at 59 (citing Cedar Lumber, Inc. v. United
States, 5 Cl. Ct. 539, 549--50 (1984)). Chief Judge Damich
held that the Forest Service breached thiswarranty with
respect to those contracts entered into after the Ninth
Circuit issued its decision in Pacific Rivers on July 7, 1994.
Id. at 69. After this date, the Chief Judgereasoned, the
Forest Service knew that it wasrequired to submit its
LRMPsfor consultation with the FWS. Id. Having failed to
do so, the Forest Service had no reasonable basis to know
whether the warranty language contained in CT 6.25 was
true. Id. at 69--70.

[29] Chief Judge Damich asofound that the Forest
Service had breached itsimplied duty not to hinder with
respect to the Hay, O.D. Ridge, U-Bar, Jersey Horse, Salt,
Mud, Monument, Saginaw-Kennedy, Manaco, Brookbank,
and Kettle contracts. 1d. at 73--74. Chief Judge Damich
found that even if acontract does not contain aspecific
warranty, anunreasonable delay inperformance that is
caused by the Government can breach the implied duty not
to hinder. Id. at 59. Chief Judge Damich held that the length
of the suspensions was unreasonable for these contracts,
and that the Forest Service was at fault for the delay. 1d. at
70--72. The Forest Service also unreasonably delayed
completion of the consultation process by failing to provide
the Arizona District Court with a legally sufficient
Biological Opinion in conformity with the joint stipulation
of Silver v. Babbitt until November 26, 1996. Id. at 71. Asa
result, Chief Judge Damich found that the suspensions
became unreasonably protracted and plaintiff's operations
were significantly hindered. Id.

[30] At the trial on damages before this Court and in
its post-trial briefs, defendant argued that: (1) plaintiff
cannot recover lost profits because "the manufacture and
sde of lumber congtituted independent and collateral
undertakings'; (2) plaintiff isprecluded from recovering
lost profits damages because it elected to treat the breach as
partial and continued to perform under the contracts after
the suspensions had been lifted; and (3) lost lumber profits
were not a foreseeable result of the suspensions of plaintiff's

timber sale contracts. Precision Pine, 72 Fed. Cl. at 465--66.
The Court ruled against defendant on al these arguments.
With respect to defendant'sindependent and collateral
undertakings argument, the Court held that the "relevant
issue iswhether the lost profits claimed ‘are too remote to
be classified as a natural result' of the breach of a particular
contract." Id. at 471 (quoting Ramsey v. United States, 121
Ct. Cl. 426, 434, 101 F.Supp. 353, 357 (1951)). The Court
held that "the timber contracts themselves and the nature of
the Forest Servicetimber saleprogram indicate that the
manufacture and sale of lumber were within the
contemplation of the parties at thetime that the contracts
were entered into." Id. at 473. Accordingly, the Court held
that plaintiff was not "precluded from recovering lost
lumber profits on the ground that they arose from
independent and collateral undertakings." Id. at 476. With
respect to defendant's arguments that plaintiff's decision to
treat defendant's breach as partial rather than total precluded
the recovery of lost profits, the Court held that the "remedy
for apartial breach of contract is recovery of damages
sufficient to place the injured party in as good a position as
it would have been had the breaching party fully
performed.” 1d. at 487 (citing Ind. Mich. Power Co. v.
United States, 422 F.3d 1369, 1373 (Fed. Cir. 2005)). The
Court further held expectancy damages can include lost
profits. 1d. (citing Energy Capital Corp. v. United States,
302 F.3d 1314, 1324 (Fed. Cir.2002); RESTATEMENT
(SECOND) OF CONTRACTS § 347.) With respect to
defendant's argument that plaintiff's lost profits were not a
foreseeableresult of defendant's breaches, the Court held
that athough "plaintiff can only recover lost profits
damages if plaintiff can establish that defendant should
have reasonably foreseen that Precision Pine would not be
able to obtain cover for the suspended timber sales,” id. at
482, "it was foreseeable to defendant at the time of
contracting that no replacement timber (i.e., ‘cover’) would
be available to Precision Pine inthe event that the Forest
Service suspended harvesting on all Forest Service timber
sale contractsin Region Three." 1d. at 483.

[31] At trial and in its post-trial briefs, plaintiff argued
that its case was similar to that of alost volume seller and
that it "should not be required to offset profits thet it earned
by partialy harvesting the suspended sales in the
post-suspension period." Precision Pine, 72 Fed. Cl. at 465.
The Court held that in order for plaintiff to demonstrate that
it was entitled to recover lost profits without subtracting the
profits it actually earned on the breached contracts during
the post-suspension period,*fn5 plaintiff wasrequired to
demonstrate that:

[32] (1) but for the suspensions, Precision Pine would
have successfully bid on and been awarded additional
timber sale contracts that it would have harvested and
manufactured into lumber in the post-suspension period;



[33] (2) but for the suspensions, Precision Pine would
have been operating its mills a full capacity in the
post-suspension period;

[34] (3) but for the suspensions, Precision Pine would
have sold at a profit the lumber that it would have
manufactured from the additional timber sales that it would
have bid on and been awarded in the post-suspension
period; and

[35] (4) theprofits that Precision Pine would have
earned but for the suspensions by selling lumber from the
additional timber sales that it would have bid on and been
awarded in the post-suspension period would have equaled
or exceeded the profits that Precision Pine actually earned
by partialy harvesting the suspended sales in the
post-suspension period.

[36] Id. at 498. The Court ordered the parties to file
supplemental  briefs "discussing whether plaintiff has
presented sufficient evidence to establish that it satisfies the
four criteria that the Court hasidentified asnecessary to
provethat it is entitled to be compensated as a lost volume
seller.” Id. at 498--99.

[37] In response to the Court's September 2006
Opinion, the parties filed initial supplemental briefs on the
issue of plaintiff's lost volume seller theory of damage
recovery on October 17, 2006. On this same day, plaintiff
filed its motion styled as a"Motion for Relief from Limited
Aspects of the Court's Opinion and Order of September 19"
("Pl.'sMot."). The Court ordered that plaintiff's motion be
treated as an RCFC 59(a)(1) motion for reconsideration and
that pursuant to RCFC 59(b), defendant was not to file a
response unless ordered to do so by the Court. See Order of
October 27, 2006 (docket entry 433).

[38] Initsmotion, plaintiff takes issue with the criteria
set forth in the September 2006 Opinion. Although plaintiff
acknowledgesthat it carries theinitial burden of proof of
establishing what it describes as its "basic case," Pl.'s Mot.
at 11--12 (docket entry 431, Oct. 17, 2006), plaintiff argues
that based onlega scholarship and existing case law with
respect to traditional lost volume seller cases and cover
damage cases, its basic case consists only of a
demonstration that it is an ordinary dealer in goods-here,
lumber-who, in the absence of defendant's breach, would
have and could have entered into additional timber sae
contracts during the post-suspension-period. Id. Plaintiff
argues that once it makes such ademonstration the burden
then shifts to defendant to show that, in the absence of the
breach, plaintiff could not have performed both the
breached contracts and the additional contracts that plaintiff
contends it would have been awarded. 1d. Accordingly,
plaintiff requests that the Court grant it "relief from the

effect of [the Court's] erroneous premises."*fn6 Id. at 1.

[39] Each party filed a response to the opposing
party'sinitial supplemental brief on November 14, 2006. On
November 15, 2006, the Court ordered defendant to respond
to plaintiff's motion for reconsideration. Defendant filed its
response to plaintiff's motion on December 15, 2006
("Def.'s Resp. to Pl.'s Mot."). Plaintiff filed a reply on
January 5, 2007 ("Pl.'s Reply").

[40] DISCUSSION
[41] 1. Reconsideration
[42] A. Standard of Review

[43] "A motion for reconsideration 'enables a trial
court to address oversights, and the court appreciates the
opportunity to do so.™ Cane Tenn., Inc. v. United States, 62
Fed. Cl. 703, 705 (2004) (quoting Fru-Con Constr. Corp. V.
United States, 44 Fed. Cl. 298, 315 (1999)). The decision
whether to grant a motion for reconsideration is largely
within the trial court's discretion. Y uba Natura Res., Inc. v.
United States, 904 F.2d 1577, 1583 (Fed. Cir. 1990); see
also Triax Co. v. United States, 20 Cl. Ct. 507, 509 (1990)
("A motion for reconsideration is addressed to the
discretion of the trial court."). However, "[a] motion for
reconsideration isnot intended to give an unhappy litigant
an additional chance to sway thecourt." Chippewa Cree
Tribe of the Rocky Boy's Reservation v. United States, 73
Fed. Cl. 154, 157 (2006) (quoting Bishop v. United States,
26 Cl. Ct. 281, 286 (1992)).*fn7

[44] B. Plantiff's Modified Lost Volume Seller
Theory Depends Upon Proof of Lost Profits on Contracts
That It Allegedly Would Have Entered Into in the
Post-Suspension Period, But Such Lost Profits Are Not
Based Directly on the Subject of the Breached Contracts
and Are Therefore, As aMatter of Law, Too Remote and
Indirect to Be Recovered

[45] Plaintiff objects to thecriteria set forth in the
September 2006 Opinion. Plaintiff argues that based on
existing case law with respect totraditional lost volume
seller cases and cover damage cases, the Court should not
requireit to carry any burden beyond demonstrating that it
is an ordinary dealer in goods who would have and could
have entered into subsequent, profitable timber sae
contracts during thepost-suspension period.*fn8 Pl.'s Mot.
at 10--11 (docket entry 431, Oct. 17, 2006). Defendant
argues that

[46] Precision Pine has . . . aleged that but for the
MSO suspensions it would have entered into additional
timber sale contracts from which it would have earned
additional lumber profits. Precision Pine's supposed
inability to profit from additional contracts that it allegedly



would have entered into but for the M SO suspensions might
conceivably be claimed asconsequential damages. It is
well-established, however, that such consequential losses
are unrecoverable as amatter of law.

[47]

Defendant's Supplemental Response Brief ("Def.'s
Supp. Response") at 3

(docket entry 435, Nov. 14, 2006) (citing Olin Jones Sand
Co. v.

United States, 225 Ct. Cl. 741, 743--44 (1980) (not
published in

FEDERAL REPORTER)) (footnote omitted).
The Court has not yet addressed this precise issue.*fn9
Because the Court has not yet entered a final judgment, it

has the discretion under the law of the casedoctrine to
revisit any

of its interlocutory orders and make any modifications that
it deems

necessary.

[48] Defendant urges the Court to deny plaintiff
recovery under plaintiff's modified lost volume theory as a
matter of law. Def.'s Supp. Resp. Br. at 3 (docket entry 435,
Nov. 14, 2006). Defendant cites to Olin Jones, in whichthe
United States Court of Claims, the predecessor court to the
United States Court of Appeals for the Federal Circuit
("Federal Circuit"), held that as amatter of law, damages
"relating to potential future work or contracts'-"even
assuming such damages could be proven”-"are too remote
and indirect to berecoverable." Olin Jones, 225 Ct. Cl. at
744. Plaintiff in Olin Jones argued that defendant's delay in
making required payments under the contracts in dispute,
"damage[d] plaintiff's standing in the business community
and impair[ed] its ability to obtain other work which
required bonding.” 1d. at 742. The court held that plaintiff's
injuries suffered due to itsweakened business standing
caused by the breach of contract could be "roughly divided
into two categories; those whichrelate to completion of
[the] particular contract [at issue], and those which involve
plaintiff's ability to obtain other contracts or work." Id. at
743. While plaintiff could recover provable damages in the
first category, "as amatter of law" it could not recover
damages in the second category, and thetrial judge was
"foreclosed" from considering such damages. Id. In sum,
even if plaintiff's damagesin Olin Jones were certain, easily
quantified by the court, and entirely foreseeable by the
contracting parties at the time they entered into the contract,

the court was barred from considering lost profits from the
additional future contracts that plaintiff alleged it would
have entered into absent defendant's breach.

[49] This rule has faced some criticism by
practitioners. See, e.g., Daniel Patrick Graham, Departing
From Hadley: Recovering Lost Profits on Collateral
Undertakings in Suits Against the Government, 35 PUB.
CONT. L.J. 43, 81(2005) (arguing that theexisting rule
"represents a stark departure from the common law, which
inquires whether such damages are, in fact, foreseeable and
certain"); Marcia G. Madsen & Gregory A. Smith,
Proceedings of the 15th Judicial Conference Celebrating the
20th Anniversary of the United States Court of Federal
Claims: The Court of Federal Claims inthe 21st Century:
Specific Proposals for Legidative Changes, 71 GEO.
WASH. L. REV. 824, 849--53 (2003) (arguing in favor of
legislativeinitiative that would confer upon the United
States Court of Federal Claims the"power to grant those
damages that would be appropriate in commercial litigation
between two private parties'). However, when the Federal
Circuit has had occasion to revisit the holding in Olin Jones,
it has consistently reaffirmed that case's central holding that
lost profits that areunrelated to the subject matter of the
breached contracts are not recoverable. See Wells Fargo
Bank, N.A. v. United States, 88 F.3d 1012 (Fed. Cir. 1996);
Rumsfeld v. Freedom NY, Inc., 329 F.3d 1320 (Fed. Cir.
2003).

[50] In Wells Fargo, the Federal Circuit
acknowledged that its predecessor court had "repeatedly
refused to award damages for profits lost on transactions
not directly related to the contract that was breached.”
Wells Fargo, 88 F.3d at 1022; see dso id. at 1223
(discussing Olin Jones). Plaintiff in Wells Fargo argued that
defendant's breach cost it the opportunity to earn profits
from additional loans that it would have made in the
absence of the breach. Id. at 1018. The trial court accepted
plaintiff'stheory, and awarded it lost profits on theloans
that it proved at tria it would have made but for defendant's
breach. Id. The Federa Circuit reversed, holding that
plaintiff's"loss of interest on additional loans it allegedly
could have made had there been no breach is 'too uncertain
and remote to betaken into consideration as part of the
damages occasioned by the breach of the contract in suit™
Id. at 1023 (quoting Ramsey v. United States, 121 Ct. Cl.
426, 435, 101 F.Supp. 353, 358 (1951)). In so holding, the
Federal Circuit classified the additional loans as
"independent and collateral undertakings." 1d. (quoting
Myerlev. United States, 33 Ct. Cl. 1, 26 (1897), as quoted
in Ramsey, 121 Ct. Cl. at 435, 101 F.Supp. at 358). The
Federal Circuit also emphasized that "not every injury
resulting from a breach of contract is remediable in
damages." 1d. at 1022 (citing Globe Ref. Co. v. Landa
Cotton Qil Co., 190 U.S. 540 (1903)). The Federa Circuit
drew adistinction between the "anticipated profits of the



contracts inquestion [and] theanticipated profits of its
entire business enterprise.” 1d. at 1022 (quoting Myerle, 33
Ct. Cl. 26 , as quoted in Ramsey, 121 Ct. Cl. at 434). The
Federal Circuit held that the former category was
remediable in damages but the latter was not.

[51] The Federal Circuit once again restated this
principlein Rumsfeld v. Freedom NY, Inc., 329 F.3d 1320
(Fed. Cir. 2003). In that case, plaintiff argued that the
Armed Services Board of Contract Appeas ("Board")
"should have awarded [it] anticipated profits and fixed
overhead associated with future contracts which, it
contend[ed], it would have been awarded . . . absent the
government's breach of contract." Id. at 1333. Citing both
Olin Jones and Wells Fargo, the Federal Circuit held that
the "Board . . . correctly held that such profits are too
‘remote and uncertan' to be recoverable Id.
Followingthese precedents the Court of Federal Claims has
stated that "[c]ollateral undertakings that are too remote to
be the basis for expectancy damages are those that are not
based directly on the subject of thecontract, but instead
either involve the fruits of the contract or the opportunities
crowded out by the breach of the contract." Mann v. United
States, 68 Fed. Cl. 666, 669 (2005); see aso, e.g., United
Med. Supply Co. v. United States, 63 Fed. Cl. 430, 440
(2005) (plaintiff not entitled to "consequential damages to
itsoverall business or lost profits on future contracts that
were not obtained."); Mega Constr. Co. v. United States, 29
Fed. Cl. 396, 474 (1993).

[52] Plaintiff suggests that it hypothetically "could
have, but did not, seek thedifference between the full
profits that it would have made on [the future contracts that
it alleges it would have obtained but for defendant's breach]
in the post-suspension period and the much smaller actua
profit that it made [on thesuspended contracts in the
post-suspension period].” Pl.'s Mot. at 5n.4 (docket entry
431, Oct. 17, 2006). Based on Olin Jones and its progeny,
plaintiff's conclusion with respect to itshypothetical is
mistaken. The profits from the additional contracts that
plaintiff aleges it would have performed in the absence of
the breach do not "relate” to the breached contracts as that
term was used in Wells Fargo. Generally, lost profits based
upon alater transaction relate to the subject matter of the
breached contract when the breached contract is an
agreement to supply inputs or resources that plaintiff usesto
produce and sell end goods in asecond transaction. Wells
Fargo, 88 F.3d at 1023 (plaintiff was entitled to the profits
from a later transaction only when "the only purpose of the
contract . . . was for theplaintiff to make profits on the
subject of the contract-[for example] through mining, dairy
cow operations, or property resale."). However, as the cases
cited above consistently hold, it is never enough for a
plaintiff to merely alege that the lost profits on the
breached contract made entering into the second contract
economically infeasible or that defendant's breach "crowded

out" another opportunity that would haveexisted in the
absence of the breach. Such contracts are considered
independent and collateral to the breached contacts and
profits from those contracts do not relate to the breached
contract. The law in this Circuit is well-established that lost
profits caused by the lost opportunity to enter into collateral
contracts are not recoverable.

[53] Plaintiff aso argues that "any offset
post-suspension profits will place it in a substantially worse
position than it would have been had defendant performed
as expected and therefore . . . no offset is appropriate,” Pl.'s
Supp. Br. at 2 (docket entry 430, Oct. 17, 2006). However,
asthe Federal Circuit enunciated in Wells Fargo, "not every
injury resulting from abreach of contract isremediable in
damages." Wells Fargo, 88 F.3d at 1022 (citing Globe Ref.
Co. v. Landa Cotton Qil Co., 190 U.S. 540 (1903)). Thus,
plaintiff's contention that it will be placed in a substantially
worse position than it would have been in the absence of the
breach does not establish the viability of its modified lost
volume seller theory.

[54] The Court's September 2006 Opinion, describes a
hypothetical involving the sale of a washing machine.
Precision Pine, 72 Fed. Cl. at 491. The seller "has or can
obtain more machines than it can sell. The buyer breaches
and the seller resells the washing machine destined for the
breacher at same list price to another." 1 WHITE &
SUMMERS, UNIFORM COMMERCIAL
CODE("WHITE& SUMMERS"), § 7-9, 484 (5th ed. 2006).
Because the "resadle buyer is one of seller's regular
customers who had intended to purchase a washing machine
from seller anyway," deducting the profits that seller made
on thesale of that specific machine from the profits that
seller would have made absent the breach would
under-compensate the seller. In the absence of the buyer's
breach, the seller would have made two sales, but instead,
theseller only made onesale. Insuch cases, theseller is
entitled to the entire lost profit that it would have earned on
the breached contract, without reducing that amount by the
profits ultimately earned on the sale of that specific washing
machine.

[55] Compare the foregoing typical example of alost
volume sale to the following hypothetical. Assume that the
seller and the buyer have contracted for the sale and
delivery of the washing machine. As part of their agreement
the buyer has promised to make himself available to accept
the delivery. However, when the seller arrives at the point
of delivery, the buyer cannot be found, and the seller's
delivery truck returns to the seller's shop having failed to
deliver the washing machine. After further communication,
the seller re-schedules the delivery and buyer accepts the
washing machine. Assume further that the seller can prove
that but for the buyer's breach, the seller would have been
able to accomplish one additional sale, because the seller



would have been able to make adifferent delivery during
the time it was occupied completing the rescheduled
delivery. Note that in this hypothetical, the seller suffers the
exact same injury asthe sdller inthe typical example of a
lost volume sale: the loss of one sale. However, to the
extent that lost volume damages in the first hypothetical
may beavailable in the Court of Federa Claims, it is
well-settled that lost volume damages are not available in
the second case. That is because the lost sale in the second
hypothetical concerns a collateral contract opportunity
"crowded out by the breach of the contract,” see Mann, 68
Fed. Cl. at 669, and thus the loss of that opportunity falls
into the category of injuries not "remediable in damages.”
Wells Fargo, 88 F.3d at 1022.*fn10

[56] With respect to the second hypothetical above,
plaintiff here does not directly request the lost profits from
the second sale. Rather, plaintiff's theory is analogous to the
seller of the washing machine requesting the full profits that
it would have earned on the failed delivery without respect
to the consideration that the buyer actually paid the seller.
For the sake of simplicity, assume that the cost of the
washing machine to the seller was $250, its delivery costs
were $50, and the contract price is$500. The seller, thus,
expected to earn $400 ($200 on each sale and delivery), but
due to defendant's breach, it earned only $200. The critical
question as the hypothetical pertains to the case before the
Court iswhether theseller may seek the full $200 "lost
profits' that it would have earned on thefailed delivery
without accounting for the $150 ($200 less the additional
$50in costs for the second delivery trip) it actually earned
on therescheduled delivery. Based on Olin Jones and its
progeny, the Court holds that plaintiff cannot.

[57] Plaintiff cannot escape the fact that it requests an
amount in excess of its actual lost profits on the contractsin
dispute. By definition, the "lost" profits on the contracts in
dispute cannot include the profits earned on those contracts.
A lost profit is only the amount that was not-but would have
been-earned due to defendant's breach. The cases discussed
above stand for the principle that only damages that flow
from the "subject matter" of the contracts may be recovered,
and plaintiff is not entitled to damages affecting its "entire
business enterprise.” Wells Fargo Bank, 88 F.3d at 1022;
Ramsey, 121 Ct. Cl. at 434. Inthis case, the subject matter
of the contracts is the specific timber that defendant sold to
plaintiff. Thus, following the precedent discussed above,
plaintiff may recover the losses it suffered due to its
inability to sell lumber products manufactured from the
specific timber that plaintiff was unable to harvest because
of defendant's breach. Plaintiff cannot, however, recover the
profitsit would have earned on the collateral contracts that
it alleges it would have profited from in the absence of
defendant's breach.

[58] According to plaintiff's model, the profits that

plaintiff would have earned in the absence of defendant's
breach can be broken down into two transactions. Pl. Mot.
at 3--4 (docket entry 431, Oct. 17, 2006). Transaction 1
consists of the profits that plaintiff would have earned
during the suspension period. Id. Transaction 2, according
to plaintiff, consists of the profits from lumber sales that
plaintiff would have made in the absence of the breach in
1997 and 1998. Id.

[59] Thus, under plaintiff's view, Transaction 1 never
occurred. Id. Plaintiff argues it partially completed
Transaction 2, which as amatter of "happenstance,” id. at
10, involved the timber from the breached contracts. Id. The
Court reads the above-cited precedent torequire a more
rigorous tracking of which profits flow from which
contracts. Put another way, plaintiff is not entitled to the
profits it would have earned during the suspension period;
rather, plaintiff isentitted to the profits it would have
earned from the breached contracts.

[60] Under plaintiff's approach, the Court would
simply ignore the profits that plaintiff actually earned on the
breached contracts during the post-suspension period.
Plaintiff argues that its approach isappropriate because
even though it did make up some of its lost production on
the specific breached contracts, it could never have made up
lost production with respect to its overall business
operations. Pl.'s Supp. Br. at 9 (arguing that the "hole in the
‘profit pipeline' in the full amount of [the lost volume during
the suspension period attributable to the breached contracts]
remains unfilled.") (docket entry 430, Oct. 17, 2006).
However, this approach isimpermissible because plaintiff is
not entitled to "anticipated profits of its entire business
enterprise” but only the "anticipated profits [on] the
contracts in question." Wells Fargo, 88 F.3d at 1022;
Ramsey, 121 Ct. Cl. at 434. Although plaintiff appears to
treat the breached contracts and the collateral contracts as
fungible profit-making opportunities the sources of which
are amatter of "happenstance,”" within this circuit plaintiff
must show that its lost profits actualy flow from the
breached contracts.

[61] Inaddition toits inconsistency with the genera
rulethat injuries to aplaintiff's overall business enterprise
that do not flow directly from the subject matter of the
breached contract are nonremediable, plaintiff's approach, if
accepted, would circumvent the more specific rule that a
plaintiff may not recover for its losses related to collateral
contract opportunities "crowded out by the breach of the
contract." Mann, 68 Fed. Cl. at 669. It would make little
practical difference if the Court affirmatively permitted
plaintiff to recover lost profits on collateral contracts or if it
permitted plaintiff to useitslost profits on such contracts as
aquasi-credit to negate the profits plaintiff actually earned
on the breached contracts in the post-suspension period.
Arithmetically, adding a positive figure is identica to



subtracting a negative figure. The only practical difference
between awarding damages for lost profits on unrelated
contracts and adopting plaintiff's lost volume seller theory
isthat plaintiff's approach would place a cap on the amount
recoverable from lost profits on unrelated contracts equal to
the profits earned on the breached contracts.*fn11l

[62] However, for the reasons stated above, lost
profits on collateral contracts are nonremediable as a matter
of law. There issimply no basis to conclude that injuries
that are per se nonremediable may nonetheless be awarded
in smaller fractions.

[63] In view of theforegoing, the Court now holds
that plaintiff's modified lost volume seller theory is not
viable because plaintiff's theory relies upon proof of lost
profits on contracts that wereindependent and collateral
undertakings not related to the subject matter of the
breached contracts. Lost profits on contracts plaintiff
alegedly would have entered into in the post-suspension
period are, as a matter of law, too remote and indirect to be
recovered. In sum, plaintiff may only recover for its losses
that flow from the specific contracts in dispute and not from
losses to itsoverall business enterprise. Because plaintiff
has no legal entitlement to recover in this action its losses
stemming from collateral contracts, it may not recover
damages for such losses either affirmatively or by using the
existence of suchlosses as ameans to reduce the profits
actually earned on the suspended contracts in the
post-suspension period. Plaintiff's modified lost volume
theory of recovery failsbecause the losses on collateral
contractsare, as amatter of law, too remote and indirect.
Thus, for all contracts, except Manaco,*fn12 plaintiff must
reduce the profits it would have earned on the suspended
contracts by the profits it actually earned on such contracts
in the post-suspension period.

[64] C. Even If Paintiff's Modified Lost Volume
Seller Theory Did Not Depend On Proving Damages That
Are Not Recoverable as a Matter of Law, Plaintiff Has Not
Established on the Evidence of Record That It Meets the
Criteria Set Forth in the Court's September 2006 Opinion
and Order

[65] 1. Plaintiff Bears the Burden of Proof

[66] Plaintiff objects to the formulation of burden of
proof set forth inthe September 2006 Opinion and Order.
Plaintiff characterizes the Court's opinion as placing the
burden on plaintiff "to show that profits [in the
post-suspension period] should not be offset against the
profitsthat Precision Pine lost . . . during the suspension
period." Plaintiff argues that once it proves its "basic
case,"*fn13 the burden then shifts to defendant to prove that
its post-suspension profits should be "offset"*fn14 from the
profitsthat plaintiff would have earned in the absence of

defendant’'s breach. Pl.'s Mot. at 12 (docket entry 431, Oct.
17, 2006).

[67] Plaintiff argues that other commentators agree
with this formulation:

[68] Although the ultimate burden must rest on the
[non-breaching party], once the [non-breaching party] has
made abasic showing of lost volume status, the burden of
going forward with the evidence should fall upon the . . .
defendant.

[69] . . . The [defendant] may, of course, effectively
counter evidence of theseller's lost volume status if the
buyer can show either that the breach enabled the
[non-breaching party] to make a resale that otherwise could
not have been made, or that the[non-breaching party]
unreasonably failed to mitigate damages by making such a
sale.

[70] Id. a 11 n.9 (quoting Roy Ryden Anderson,
Damages for Sellers under the Code's Profit Formula, 40
SW. L.J. 1021, 1060 (1986)).

[71] This second passage clarifies that the burden of
proof shifts to defendant only when defendant intends to
show that its breach benefitted plaintiff by enabling plaintiff
to "make aresale that otherwise could not have been made”
or that plaintiff "unreasonably failed to mitigate damages by
making such a sale Here, defendant makes neither
argument, and the Court's criteria do not force plaintiff to
carry the burden of proof with respect to those issues.
Although plaintiff suggests that the Court has mistakenly
tried to "shoe horn" its case to fit within the traditional lost
volume fact pattern, Plaintiff's Reply Brief ("Pl.'s Reply.
Br."), at 6 n.3 (docket entry 439, Jan. 5, 2007), it is actually
plaintiff that urges the Court to apply case law that is not on
point. As the Court explained in its September 2006
Opinion, "Precision Pine does not precisely fit within the
traditional concept of alost volume seller. Thus, the criteria
that Precision Pine must establish to demonstrate that it
should becompensated as a lost volume seller differ
somewhat from the criteria set forth in more traditional lost
volume seller cases." Precision Pine, 72 Fed. Cl. at 497. Put
another way, and using theterminology that plaintiff has
adopted from the White & Summers treatise, plaintiff here
must prove adifferent set of facts to establish its"basic
case' than aplaintiff in atraditional lost volume seller case.

[72] Plaintiff explainsits case as follows:

[73] "[B]ut for" defendant's breach, during the nearly
20-month period from August 25, 2006 [sic] to April 15,
1997, Precision Pine would have harvested and processed
25,000 mbf (LS) more timber than it did, sold the resulting
lumber and by-products and made a profit thereon of



$6,551,856 (These sales of lumber and by-products are
designated herein  as"Transaction 1.") . . . Furthermore,
while in this "but-for" world, as of [December 1996]
Precision Pine would have had little to no timber to harvest,
it still would have had three sawmills and substantial
resources (i.e., the profits from Transaction

[74] 1) with which to purchase the timber to supply
those mills from the Forest Service which had just resumed
selling timber on the four national forests where Precision
Pine historically operated. Therefore, but for the suspension
Precision Pine would have bought asubstantial volume of
that timber, processed itinto lumber and by-products and
sold that lumber and by products. (The sales of lumber and
by-products from 25,000 mbf (LS) of such timber that
would havetaken place in 1997 and 1998 are designated
herein as"Transaction 2.") Accordingly, Precision Pine
would have had the profits from both Transaction 1 and
Transaction 2.

[75] PI. Mot. at 3--4 (docket. entry 431, Oct. 17, 2006)
(citations and footnotes omitted).

[76] Plaintiff's model needs to be more precise. Each
"transaction"*fn15 consists of at least two sub-transactions:
(1) a purchase of timber and (2) the manufacture and sale of
lumber products and by-products. To modify plaintiff's
model from above, the Court labels the purchase of goods
or input materials relating to the breached contract-here, the
breached timber sale contracts-as Transaction 1A, and the
manufacture and/or sale of the corresponding goods-here,
lumber and by-products-as Transaction 1B. Similarly, the
Court labels the purchase of goods or input materials for the
nonbreached contracts-here, theunrelated contracts that
plaintiff aleges it would have entered into but for
defendant's breach-as Transaction 2A, and the manufacture
and/or sale of the corresponding goods as Transaction 2B.

[77] Asmentioned above, plaintiff argues that to
prove itsbhasic case it must demonstrate only that it is a
"regular dealer in goods" that "could have and would have"
completed both the breached transaction and the lost
transaction. See Pl. Mot. at 10--12 (docket entry 431,
October 17, 2006). These areimportant elements of what
the Court holds isplaintiff's basic case, and indeed the
Court's criteria require plaintiff to demonstrate these facts.
The Court's first and third criteria, see supra, p. 7, require
plaintiff to establish these facts. However, where plaintiff
and the Court's views on plaintiff's basic case appear to
divergeis with respect to whether plaintiff must also show
that defendant's breach deprived it of the opportunity to
accomplish the second transaction.*fn16 See infra, Section
11.C.3. The Court is of the view that this is an essential
component of plaintiff's basic case, and the second criterion
requires plaintiff to establish that defendant permanently
deprived plaintiff of the lost opportunity to earn profits

from the additional contracts that plaintiff alleges it would
have completed in the absence of defendant's breach.

[78] Asformulated by the Court in its September
2006 Opinion and using the model outlined above, plaintiff
must demonstrate that defendant's breach deprived it of the
opportunity to manufacture additional lumber in the
post-suspension period and that but for defendant's breach it
would have purchased additional timber in Transaction 2A,
manufactured such timber into lumber and by-products, and
sold its products at aprofit in Transaction 2B. Asaways,
plaintiff would carry the burden of proving its basic case.
Under the Court's view, in order to prove its basic case,
plaintiff would have to prove that it satisfied the first three
of the Court's four criteria.

[79] The fourth criterion is only relevant after plaintiff
establishes that it isentitled to be compensated as a lost
volume seller. Put another way, if plaintiff fals to
demonstrate any of thefirst three criteria, it cannot show
that it isentitled to recover as if it were a lost volume
seller.*fnl7

[80] However, if plaintiff fails to demonstrate the
fourth criterion, it can still recover as if it were a lost
volume seller. The consequence of failing to demonstrate
the fourth criterion would be a reduction of the lost volume
damages in order to prevent placing plaintiff in abetter
position than it would have been in but for the breach.

[81] Thepurpose of the fourth criterion is perhaps
best understood through use of another hypothetical.
Assumethat in the absence of defendant's breach, plaintiff
would have earned $10 on the breached contracts in the
suspension period and $5 on the collateral contracts that it
would have entered into during the post-suspension period.
Plaintiff would thus have earned a total of $15 profit in the
absence of the breach. If plaintiff actually earned $7 in the
post-suspension period, it would be improper for the Court
to award it the full $10 that it would have earned during the
suspension period in the absence of the breach because that
would leave plaintiff with $17 ($10 in damages plus the $7
that it actually earned) whereas in the absence of
defendant’s breach it would have only earned $15. Thus, in
such a case, it would beappropriate to reduce the lost
profits on the breached sales by $2, or the amount that the
profits actually earned on such sales in the post suspension
period ($7) exceeded the lost profits plaintiff would have
earned on the collateral contracts ($5).

[82] The Court concludes that in this case, it is fair to
place the burden on plaintiff to show that "the profits that
Precision Pine would have earned but for the suspensions
by selling lumber from the additional timber sales that it
would have bid on and been awarded in the post-suspension
period would have equaled or exceeded the profits that



Precision Pineactually earned by partially harvesting the
suspended sales in the post-suspension  period." Only
plaintiff knows its intent and plaintiff can best present
evidence with respect to itsstrategy for harvesting timber
and manufacturing lumber and by-products. Moreover, in
thecourse of proving thefirst andthird criteria, plaintiff
must prove that it would have manufactured and sold
additional lumber products at a profit. By assigning the
burden of proof to plaintiff with respect to the fourth
criterion, plaintiff need only show that the profits proven in
the third criterion exceed the profits plaintiff actualy
eaned on the suspended contracts during the
post-suspension  period. In any event, plaintiff
acknowledges that it would need to establish that, in the
post-suspension period, the production of lumber from the
breached contracts was "either equally or less profitable”
than production of lumber from the contracts plaintiff
aleges it would have been awarded inthe absence of the
breach. Pl.'s Mot. at 6 (docket entry 431, Oct. 17, 2006).

[83] Plaintiff also continues to rely on Fertico
Belgium, SA. v. Phosphate Chemicals Export Assn, Inc.,
510 N.E.2d 334 (N.Y. 1987), for the proposition that
defendant bears the burden of showing that the profits
actually earned from the breached contracts should be
deducted from the profits plaintiff expected to earn but for
defendant's breach. In the September 2006 Opinion, the
Court distinguished Fertico on the ground that it concerned
cover damages. Plaintiff now argues that the Court has
latched on to a"non-existent distinction between ‘cover'
cases and those cases in which cover could not be
accomplished.” Pl.'s Mot. at 9 (docket entry 431, Oct. 17,
2006). Plaintiff supports itsargument by noting that both
cover damages and lost profits are forms of "expectancy
damages." That aone, however, does not answer the
question what types of proof are required to establish each
category of damages.

[84] The nature of plaintiff's arguments-that is,
denying that any relevant distinction exists between its case
and cover damage cases-requires another brief diversion
into first principles, and anillustration is helpful. Assume
that Buyer contracts with Seller to purchase a ton of bricks
for $1000, with theintention of reselling the bricks to
Customer One at the price of $1200. Buyer, thus, has an
expected profit of $200 on the sale to Customer One. Now,
assumethat Seller cannot meet Buyer's delivery schedule
and Buyer has to purchase bricks on the open market at a
price of $1050 per ton. Buyer's cover damages would be the
difference between market price and the contract price, or
$50. Buyer'sactua profits are the difference between its
purchase price of the replacement goods and its sale price to
Customer One, or $150. Thus, Buyer's lost profits are the
difference between its expected profits, $200, and its actual
profits, $150, for atotal of $50. Although theamount of
Buyer's cover damages equals its lost profits, it is a mistake

to conclude that therefore the same proof isrequired to
establish each category of damages. For cover damages,
Buyer needs to show itscontract price and the price of
replacement goods. For lost profits, Buyer needs to show its
expected profits on the contract with Customer One and the
profitsit actually earned on that contract. In the real world,
there would generally be little incentive for Buyer to
attempt to pursue a claim for lost profitsif it could establish
a case for cover damages. However, if Buyer could not
obtain cover, asplaintiff could not obtain cover in the
instant case, Buyer would have no choice but to pursue the
more complicated path of proving lost profits.

[85] Plaintiff specifically relies on what are known as
the "child of the breach" cases to argue that defendant bears
the burden of showing that plaintiff would not have
completed both the breached contracts and the collateral
contracts that it would have been awarded in the absence of
defendant's breach. In the child of the breach cases, after
Buyer delivers itsreplacement goods to Customer One,
Seller completes alate delivery of its origina order. Using
the example from above, assume that Buyer accepts the late
shipment and sells the bricks to Customer Two for $1025,
earning an additional $25 in profit. Assume further that in
the absence of Seller's late delivery, Buyer would have not
completed the second sale; in other words, assume that the
second sale is a "child of the breach." In such a case, Buyer
would have earned profits of $175 ($150 from the first sale
and $25 from the second sale), whereas in the absence of
the breach Buyer would have earned $200.*fn18 If Seller
can prove that the Buyer's sale to Customer Two is a child
of the breach, Seller isentitled to reduce Buyer's damages
in the amount of the second sale. Thus, rather than owing
the original $50 in cover damages, Seller would only owe
$25. In such a case, it would be defendant's burden to show
that the second sale was a child of thebreach. This has
little-if any-relevance in theinstant case because plaintiff
did not actually complete theequivalent of the "second
sale" and thus, plaintiff must prove that but for defendant's
breach, it would have. Inthe child of the breach cases, the
buyer has completed two re-sales, and the seller argues that
but for its own breach, the buyer would have only
completed one re-sdle. In the instant case, plaintiff has
completed one set of timber sale contracts, and it argues
that but for defendant's breach it would have completed two
sets of timber contracts. Given that plaintiff itself appearsto
acknowledge that it bears the burden of proving that but for
defendant's breach it "could have and would have'
completed the second set of sales, the child of the breach
cases are of no help to plaintiff.

[86] Plaintiff also argues that "the same formulation of
the burden of proof set out in § 6-3 is reiterated in sections
of the White & Summers treatise that do not deal with
cover." Pl.'s Mot at 9 (docket entry 431, Oct. 17, 2006). The
Court understands the sections of the treatise "that do not



deal with cover" to bethose dealing with the lost volume
seller theory. Even assuming arguendo that the typical
formulations of theburden of proof aresimilar in cover
damage cases and in cases involving lost volume damages
with respect to whether a reduction of damages is required,
plaintiff isnot seeking cover damages and isnot atypical
lost volume seller. Plaintiff's analogy to cover damage cases
istherefore simply not persuasivein this case.

[87] 2. The First Criterion

[88] Under the Court's first criterion, in order to
recover as if it were a lost volume seller, plaintiff must
establish that "but for the suspensions, Precision Pine would
have successfully bid on and been awarded additional
timber sale contracts that it would have harvested and
manufactured into lumber in the post-suspension period.”

[89] Under the first criterion, plaintiff must establish
that but for thesuspensions it would have completed
Transaction 2A, see supra, p. 19, during the post-suspension
period. Plaintiff's case differs significantly from the
traditional lost volume seller cases. In the typical
lost-volume sale case, the contract corresponding with
Transaction 2A isnever inissue because it iscustomarily
"assumed that the supplier's own supply exceeds demand.”
3FARNSWORTH ON CONTRACTS § 12.10 (3d ed.
2004); 1 WHITE & SUMMERS, UNIFORM
COMMERCIALCODE, § 7-9, 484 (5th ed. 2006)
("Assume further that theseller has or can obtain more
machinesthan it can sell."); see also, eg, 3WILLISTON
ON SALES, § 24:26, 658 (5th ed. 2006); 4A
LAWRENCE'S ANDERSON ON THE UNIFORM
COMMERCIAL CODE, § 2-708:5, 220 (3d. ed. 2006).
Indeed, a plaintiff's failure to establish that it has an
unlimited supply of goods can befatal to aclam for lost
volume damages. See, e.g., Lake Erie Boat Sales, 11 Ohio
App. 3d. a 57, 463 N.E.2d a 73. In stark contrast to
traditional lost volume sellers, here the Court has aready
found in favor of plaintiff that "it was not possible for
Precision Pine to effect cover in any meaningful sense."
Precision Pine, 72 Fed. at 486.*fn19 Accordingly, plaintiff
must demonstrate that in the absence of defendant's breach
it would have completed Transaction 2A. For its part,
plaintiff appears to acknowledge that it must at a minimum
demonsgtrate that it "could have and would have" purchased
timber in Transaction 2A and sold the corresponding
lumber and byproducts in Transaction 2B.

[90] Plaintiff argues that from "December 6, 1996
through December 31, 1998, on the four forests where
Precision had historically . . . operated, the Forest Service
offered atotal of 93,312 mbf (LS) of sawlogs." Pl.'s Supp.
Br. at 6 (citing PX 304) (docket entry 430, Oct. 17, 2006).
Plaintiff further argues that due to the "greatly diminished
total sawmill capacity of Precision Pine's competitors,” id.

(citing Tria Tr. 103--09 (Porter)), there was "effectively no
competition for Forest Service timber sales for Precision
Pine'ssawmills in Heber or Winslow, which drew their
source of supply primarily from Tonto, the Coconino and
Kaibab National Forests” Id. (citing PPFF 9 10--12;
Plaintiff's Additional Proposed Findings of Fact ("PAPFF")
11 1406; PX 104). Plaintiff argues that there is no basis to
conclude that plaintiff, "with itsstrong cash position and
competitive advantage, would not have been awarded most
if not al of the sales on which it choseto bid." Id. at 15.

[91] Defendant argues that plaintiff continued to bid
on timber sale contracts and was awarded six new contracts
in 1997 aone. Def.'s Supp. Br. at 2 (docket entry 329, Oct.
17, 2006). Further, defendant argues that plaintiff failed to
identify any timber sale that it did not bid on in the
post-suspension period. Id. Moreover, defendant argues that
plaintiff has not identified any additional contracts that it
would have been awarded in the post-suspension period.
Defendant identifies testimony that "bidding for timber was
competitive at all times in Arizona and New Mexico." Id.
(citing Tria Tr. at 1278 (Porter)). In defendant's view, this
casts doubt on plaintiff's ability to show that it would have
been awarded additional contracts in the post-suspension
period in the absence of the breach.

[92] Plaintiff hasfailed to prove that it would have,
but for thesuspensions, successfully bid on additional
timber contracts and processed theresulting timber into
lumber and by-products. As a preliminary matter, the Court
is not persuaded by defendant's arguments suggesting that
plaintiff isrequired-and has failed-to identify specific
contractsthat it would have bid on and been awarded. As
illustration, it is conceivable that plaintiff would have had a
40 percent chance of being awarded any particular contract
upon which it bid. If that were the case, plaintiff would
never be able to demonstrate that it morelikely than not
would have been awarded any specific contract;
nonetheless, thelogical conclusion would bethat plaintiff
would have been awarded around four out of every ten
contracts upon which it elected to bid. Thus, inquiring
whether plaintiff would have been awarded any particular
contract is not a useful exercise. Rather, the Court examines
(1) number of additional contracts upon which plaintiff
would have bid but for the MSO suspension, and (2) the
likely success rate of plaintiff's being awarded those
contracts. Inorder toestablish thefirst criterion, plaintiff
must be able to demonstrate what these two factors were as
events actually transpired and what these two factors would
have been in theabsence of defendant's breach. In short,
plaintiff must show that either it would have bid on
additional contracts or that it would have bid on the same
number of contracts but would have enjoyed a higher
success rate in winning contracts. Here, plaintiff has failed
at both steps. Plaintiff hasfailed to show what additional
volume of timber it would have (but did not) bid on as a



consequence of the breach. Also, plaintiff failed to
demonstrate what its likely success rate was in the real
world, and what itssuccess ratewould have been in the
absence of the breach.

[93] Inarguing that it has satisfied the first criterion,
plaintiff relies on two facts: (1) that in the first two years of
the post-suspension period the Forest Service sold 93,312
Mbf (LS) of saw logsin the vicinity of plaintiff's mills; and
(2) that plaintiff would have had the intent and capability of
purchasing some of that timber. Pl. Supp. Br. at 6, 14--15.
(docket entry 430, Oct. 17, 2006). Merely reciting the tota
amount of timber that the Forest Service offered is not
probative, because plaintiff actually bid on some volume of
that timber. Indeed, the Forest Service awarded plaintiff
contracts to harvest a portion of overall 93,312 Mbf (LS) of
timber offered for sale within two years of the suspension.
The question before the Court is how much additional
timber plaintiff would have bid on, but for defendant's
breach. Without identifying what percentage of the total
volume (i.e,, 93,312 Mbf (LS)) plaintiff did not bid on, the
Court is left to speculate how much additional volume
actualy would haveexisted. Toillustrate, if, in the rea
world, plaintiff bid on al of the contracts offered for sale by
the Forest Service in the post-suspension period, there
would be no additional contracts on which plaintiff could
have bid in the absence of thebreach. In such a case,
plaintiff would berequired todemonstrate that it would
have enjoyed a higher rate of success at winning timber sale
contracts in the absence of the breach than it actually
enjoyed in the rea world. On theother hand, if plaintiff
actually bid on asmall fraction of the total 93,312 Mbf
(LS), then plaintiff could argue that inthe absence of the
breach it would have bid on a larger percentage of that
volume. Here, however, plaintiff has not cited any evidence
tending to show or to permit the Court to draw a reasonable
inference as to what percentage of the entire 93,312 Mbf
(LS) plaintiff actually bid on in the real world.

[94] Moreover, the mere existence of additional
available timber does not mean that plaintiff would bid on
it. Asstated above, plaintiff continued to bid on Forest
Service contracts. It is not clear from therecord whether
plaintiff bid on al of the contracts that the Forest Service or
otherssold or solicited for bids, or whether plaintiff, after
deliberation, elected to bid on some contracts but restrained
itself from bidding on others. If the former, the only way
that plaintiff could establish the first criterion would be to
demonstrate that it would have enjoyed ahigher rate of
success at being awarded such timber contracts, which
plaintiff has failed to do. See infrap. 27. If itis the latter,
plaintiff must prove the factors that it considered when
deciding whether or not to bid on a particular contract, and
what would have changed absent the breach. Plaintiff
argues that the primary factor that would have changed was
its need for more logs, after exhausting the supply from the

sales atissue in thiscase. Pl.'sSupp. Br. 14--15 (docket
entry 430, Oct. 17, 2006). However, thepossibility also
existsthat some available timber offered for contract was
less desirable to plaintiff for various reason such as quality
or location and would haveremained lessdesirable to
plaintiff in the absence of defendant's breach. Plaintiff has
not proven how it selected which contracts to bid on, and
which contracts to forgo. Plaintiff having failed to clearly
explain its decision-making process, the Court has no basis
to makefindings as to what would have changed in the
absence of the breach. Insum, plaintiff has not identified
any evidence in the record tending to show that it restrained
itself from bidding on contracts that it otherwise would
have bid on.

[95] During cross-examination, Mr. Porter implied
that many of the contracts on which plaintiff anticipated
bidding were never actually offered by the Forest Service:

[96] Q: Putting aside those contracts that you bid on
and were awarded, do you believe you would have gotten
additional contracts from the Forest Service in 1997, if the
Mexican spotted owl suspensions had not occurred.

[97] THE WITNESS: . . . We were looking for timber
to be offered by the Forest Service, to keep our mills
operating. . . . . They had told usthat they were going to
bring those sales up, and they had a program to bring sales
up that we felt was sufficient for our mills. So we would
have been bidding on those sales, had they been offered.

[98] Q: And sales were offered, weren't they?
[99] A: And we bid on them.

[100] Q: Can you identify any additiona timber sale
that, in your view, youwould have been awarded, if the
Mexican spotted owl suspensions had not occurred?

[101] A: The Forest Service had a list of sales that
they were to bring up and aprogram. They told uswhich
ones were to be brought up. If you could show me alist . . .
I might be able to show you which sales were coming up
and which ones | would have [bid on].

[102] Trial Tr. at 1286--88 (Porter) (emphasis added).
The testimony continues:

[103] Q: Can you say what additional volume of
timber Precision Pine would have obtained through Forest
Service contracts, had it not been for the Mexican spotted
owl suspension?

[104] A: | can tell you that they did not sell any
timber during the suspension, and there was timber on their
program that they were supposed to sell, if that answers the
guestions. There were many timber sales in their program



that should have been sold during the suspension and
post-suspension, that were not available.

[105] Id. at 1289 (emphasis added).

[106] There is noindication from this testimony that
plaintiff restrained itself from bidding on contracts that
were offered in the post-suspension period. Mr. Porter's
testimony suggests that plaintiff did bid on the desirable
contractsthat the Forest Service actually offered. Trial Tr.
at 1287 (Porter) ("Q: And sales were offered, weren't they? .
.. A: And we bid onthem."). However, Mr. Porter also
appears to assert that before thesuspensions occurred
plaintiff had an understanding that the Forest Service would
sell certain timber based on a predetermined schedule (i.e.,
the "program™), and that the Forest Service did not sell
timber "in their program” as aresult of the suspensions. In
other words, Mr. Porter is basing his testimony on the idea
that but for the suspensions theForest Service would have
offeredtimber for sale in addition to that which it actually
offered for salein the real world.

[107] The record does not permit the Court to assume
that but for defendant's breach, the Forest Service would
have conducted "business as usua" without any regard for
the safety of the Mexican Spotted Owl or other concerns
and considerations that arose after the Forest Service shared
itsscheduled "program” with plaintiff. Efforts to protect
threatened species caused the breach; the breach did not
cause the efforts to protect threatened species. Hence, in the
absence of the breach, no reason exists to assume that the
Forest Service would have sold any moretimber than it
actualy did sell. Plaintiff cannot credibly rely on a
pre-suspension understanding of what the Forest Service
intended its timber sale schedule to be.

[108] In addition to demonstrating a volume of timber
that plaintiff would have bid on in the absence of the breach
but that it did not bid on as aresult of the breach, plaintiff
has also failed to demonstrate alikely success rate that it
would have enjoyed on the contracts that it would have bid
onbut for defendant's breach. Plaintiff argues that there is
"no basis" to conclude that plaintiff, "with itsstrong cash
position and competitive advantage, would not have been
awarded most if not al of thesales onwhich it chose to
bid." Pl.'s Supp. Br. at 15 (docket entry 430, Oct. 17, 2006).
Thedifficulty for the Court isthat there is no basis inthe
record to draw any conclusions with respect to the volume
of timber plaintiff would have been awarded in the absence
of the breach. Mr. Porter testified that "bidding for timber
was competitive at al times in Arizona and New
Mexico."*fn20 Tria Tr. at 1278 (Porter) (emphasis added).

[109] In the face of this testimony it is difficult for the
Court to conceive, asplaintiff now asserts, that it would
have been awarded "most if not al" of the contracts upon

which it elected to bid. Plaintiff has not identified any
evidencetending to show what itstraditional success rate
was on the contracts upon which it bid, or how its success
rate for winning timber sale contracts would have changed
in theabsence of thebreach. Plaintiff's proof is simply
insufficient to permit the Court to find in its favor with
respect to the first criterion. Here again, plaintiff
acknowledges that it carries theburden of proving at a
minimum, that in the absence of defendant's breach, it
"would have and could have" acquired additional timber
post December 1996. Thus, even setting aside the holding
inPart |.B of this opinion, and even if the Court were to
adopt plaintiff's formulation of the elements required to
establish its basic case, the Court would still be required to
conclude that plaintiff failed to prove the elements of its
basic case and thus failed to establish that it isentitled to
recover asif it were alost volume seller.

[120] 3. The Second Criterion
[111]

Under the Court's second criterion, plaintiff must
establish that "but

for the suspensions, Precision Pine would have been
operating its

mills at full capacity in the post-suspension

period." Of the Court's four criteria, plaintiff appears to
object

most strongly to this one. However, it is necessary for
plaintiff to

establish the second criterion inorder to demonstrate that
plaintiff

actually lost volume as aresult of defendant's breach.*fn21

By showing that in the absence of thebreach, plaintiff
would

have been operating its mills at full capacity, plaintiff
demonstrates

it could not have simply "made up" the lost volume in the

post-suspension period. If on the other hand, plaintiff would
have had

unused capacity and could therefore could have made up all
or some of

the volume, then defendant did not cause it to "lose" such



volume.*fn22

[112] Asthe Court held in its previous opinion, "to the
extent that plaintiff's lost volume seller theory isbased on
the argument that [because of the suspensions] Precision
Pinelost an opportunity to produce and sell lumber that can
never bereplaced, plaintiff would not beentitted to be
compensated as a lost volume seller if the alleged lost
production opportunity could have simply been made up in
the post-suspension period by increasing the rate at which
Precision Pine operated its mills." Precision Pine, 72 Fed.
Cl. a 492. Here, plaintiff objects to the Court's
characterization of its central argument. Plaintiff argues that
contrary to the Court's opinion, it never "argue[d] that
[defendant's breach] caused plaintiff tolose an opportunity
to produce and sell lumber." Pl.'sMot. at 2 (docket entry
431, Oct. 17, 2006) (quoting Precision Pine, 72 Fed. Cl. at
491 (aterations added)). According to plaintiff, it has never
argued that defendant's breach "prevented or discouraged
plaintiff from entering into additional contracts to purchase
timber after the suspensions were lifted." Id. (docket entry
431, Oct. 17, 2006) (quoting Precision Pine, 72 Fed. Cl. at
492). But see PPFF 1 143(quoting Tria Tr. at 629 (Porter))
("Wehad a period of time there that was taken from us that
we could not produce, we could not sell, we could not do
anything with that timber that was taken from us and
therefore it's something that you never get back."); Trial Tr.
at 2362 (Ness) ("[T]he critical factor isthat you had lost
production capability in the time periods that we were
examining during the suspension period where this timber
would have been cut and processed. Those are lost
opportunities. There is no way to go back and put logs into
that period and manufacture those."); Pl.'sSupp. Br. a 9
(docket entry 430, Oct. 17, 2006) ("[T]he hole in
[plaintiff's] 'profit pipeling . . . remains unfilled.").

[113] Plaintiff distinguishes its case from the
traditional lost volume seller cases by noting that in a
traditional case defendant argues that plaintiff could not
have performed both the breached contract and the
subsequent contract simultaneously. Plaintiff argues that
because it never intended to perform both contracts
simultaneously, capacity is a nonissue in this case. Instead,
plaintiff argues that it must merely show that it would have
"engaged in Transaction 1" and aso "engaged in
Transaction 2." Pl.'sMot. at 11--12 (docket 431, Oct. 17,
2006). Plaintiff argues that after this showing, the "burden,
thus shifts to defendant to show that it is more probable
than not, that, inthe 'but for' world, Precision Pine would
not have accomplished both Transaction 1 and Transaction
2." Id. (emphasis added). Plaintiff has it backwards.*fn23
The Court did not task plaintiff with showing that it could
have affirmatively performed both  transactions
simultaneously. On the contrary, plaintiff's claim to recover
asif it were alost-volume seller depends upon showing that
it could not have performed both transactions

simultaneously in the post-suspension period. As the Court
held in its previous opinion, "plaintiff would not be entitled
to be compensated as a lost volume seller if the alleged lost
production opportunity could have simply been made up in
the post-suspension period by increasing the rate at which
Precision Pine operated its mills." Precision Pine, 72 Fed.
Cl. a 492. Plaintiff also misses the mark when it argues that
it "never intended to perform” both the breached contracts
and the other contracts that it alleges it would have been
awarded simultaneously. The question iswhether plaintiff
could have performed both contracts simultaneously, not
whether itintended to perform them both simultaneously.
Irrespective of plaintiff's intent, if plaintiff could have
performed the breached contracts and the additional
contractsthat it alleges it would have been awarded in the
absence of defendant's breach, then defendant's breach did
not cause plaintiff to lose out on such additional contracts.

[114] Although plaintiff argues that "capacity to
accomplish both transactions at the same time is not an
issug," this statement is inconsistent with the legd
scholarship cited by plaintiff to support its "hole in the
profit pipeline” damages theory, which assumes that the
manufacturer is operating at full capacity.

[115] [I]f amanufacturer with no inventory needs
delivery of twenty tons of aluminum each week to make
cars in its factory, which is operating at full capacity,
assuming that cover were not possible on short notice, a
supplier's failure to make delivery one week would result in
the loss of aweek's worth of auto production that can never
be made up without expanding the capacity of the factory.

[116] Alan |. Saltman, Must Profits Made In
Transactions Involving Late-Delivered Goods Be Deducted
From theInjured Party's Breach Damages? If Not, What
Impact Should Late-Delivered Goods Have?, 78 ST.
JOHN'SL. REV. 131, 133--34 (2004) (emphasis added).

[117] Paintiff argues that capacity is irrelevant
because "[a]bsent the breach, Precision Pine would have
acted no differently and would have produced lumber at the
rate that market conditions, other practical considerations,
and the limitations on the ability to predict the future would
suggest was prudent.” Pl.'s Br. at 9 n.9 (docket entry 430,
Oct. 17, 2006). The Court recognizes that capacity has two
components. The first component concerns the physical
ability to manufacture lumber products at plaintiff's mills.
The second component concerns the market conditions that
can support plaintiff'sadditional production. Clearly, if
market conditions make it economicaly infeasible for
plaintiff to operate it mills at their full physical capacity,
plaintiff need not need not operate at such a level. The
entire purpose of the second criterion is to establish that
plaintiff could not simply "make up" its lost profit upon
release of the timber for harvesting. It would be



nonsensical, then, torequire plaintiff to lose even more
money in a futile effort to make up its lost profit. The
unspoken assumption in the September 2006 Opinion was
that plaintiff need only show either that it would have in the
absence of the breach produced timber at its maximum
physical capacity or at arate consistent with profitability.

[118] Here, however, plaintiff failed to demonstrate
under the first criterion that it "would have successfully bid
on and been awarded additional timber sale contracts that it
would have harvested and manufactured into lumber in the
post-suspension period." Thus, plaintiff has necessarily
failed to demonstrate that it could have bid on and been
awarded enough timber to keep its mills operating at their
physical or economic capacities. Given that the Court
rejects the modified lost-volume seller theory as formulated
by plaintiff to the extent that it depends upon proof of lost
profits that are as a matter of law too remote and indirect to
berecovered, whether plaintiff could have satisfied the
second criterion is more an academic question than one of
substantive import. However, having failed to establish the
first criterion it is logically impossible for plaintiff to
establish the second.

[119] 4. The Third Criterion

[120] The Court's third criterion requires that plaintiff
demonstrate that "but for the suspensions, Precision Pine
would have sold at aprofit the lumber that it would have
manufactured from the additional timber sales that it would
have bid on and been awarded in the post-suspension
period." This criterion is closely related to the first.
Whereas the first criterion inquires whether plaintiff would
have acquired additional timber and manufactured it into
lumber, the third criterion inquires whether plaintiff would
have been able to sell such lumber at aprofit. For its part,
plaintiff appears to acknowledge that it must show that it is
adeder in goods and that it "could have and would have"
completed Transaction 2. Pl.'s Mot. at 11 (docket entry 431,
Oct. 17,2006). Hereagain, given that plaintiff failed to
prove that it met the first criterion, namely, that in the
absence of the breach it would have purchased additional
timber in the post-suspension period, see supra, Section
1.C.2, plaintiff has necessarily failed to prove that it would
have sold such timber at a profit.

[121] 5. The Fourth Criterion

[122] The Court's fourth criterion requires plaintiff to
show "the profits that Precision Pine would have earned but
for the suspensions [in Transaction 2B] would have equaled
or exceeded the profits that Precision Pine actualy earned
by partially harvesting the suspended sales in [Transaction
1B]." The purpose of the fourth criterion is to ensure that
plaintiff is not overcompensated by the Court. See supra,
pp. 20--21. In other words, the fourth criterion ensures that

plaintiff is not placed in a better position than it would have
been in the absence of defendant's breach. The fourth
criterion is only relevant after plaintiff has demonstrated its
basic case. In this case, plaintiff has failed to do so.
Moreover, as a factual matter, having failed to show that it
would have (1) purchased additiona timber as required by
thefirst criterion, and (2) sold suchtimber at aprofit as
required by thethird criterion, it would beimpossible for
theplaintiff to satisfy thefourth criterion. Thus, plaintiff
hasfailed to prove that it is not "required to offset profits
that it earned from partially harvesting the suspended sales
in the post-suspension period."*fn24 Precision Pine, 72
Fed. Cl. at 492 n.21. Thus, the Court now turns to
determining the amount of plaintiff's lost profits on the
suspended sales during the suspension period and the
amount of profits actually earned by plaintiff on the
suspended sales during the post-suspension period.

[123] Il. Damages
[124] A. Lost Profits

[125] To prove its damages plaintiff presented
testimony from its expert, Mr. Robert Ness, who sought to
determine "what would have changed” had defendant not
breached the suspended contracts. Tria Tr. at 2218--19
(Ness). The first step for Mr. Ness was to determine when
the plaintiff would have harvested the timber from the
suspended sales had defendant not breached. Here, Mr.
Ness examined areconstructed timber harvesting schedule
developed by Mr. Porter that plaintiff asserts it would have
followed in the absence of the breach.PPFF  72. Next, Mr.
Ness needed todetermine the volume of the resulting
lumber products that could have been produced from the
harvested logs. To accomplish this task, in some
cases,*fn25 Mr. Ness needed to first convert the volume of
unharvested timber remaining on each contract measured in
one hundred cubic feet (ccf), to the resulting volume
measured in onethousand board feet in log scale (Mbf
(LS)). For this step, Mr. Ness used aconversion factor 0.5
Mbf (LS) per each ccf timber. Id.  71. Next Mr. Ness
needed to convert the volume of harvested logs (expressed
in Mbf (LS)) to thevolume of lumber (expressed in one
thousand board feet in lumber tally (Mbf (LT))). The ratio
of the amount of lumber products in Mbf (LT) that amill
can produce from a volume of logs measured in Mbf (LS) is
referred to as the "overrun factor." Tria Tr. a 139--40
(Porter); seediscussion, infra, Section 11.A.2. Here, Mr.
Nessused an overrun factor of 1.25 Mbf (LT) of lumber
products for every Mbf (LS) of logs. PPFF {77(b). Mr.
Ness then needed to apportion the overall expected volume
of lumber products that plaintiff would have produced on
the suspended contracts in the absence of the breach into
assorted product categories. Id. § 85. Mr. Ness
accomplished this by relying on aprojected "product mix"
developed by Mr. Porter. Id. The product mix is the



percentage of theoverall volume of lumber that plaintiff
could have expected to produce in each category of
products. Trial Tr.at4278 (Munn). After determining the
volume of lumber in each product category, Mr. Ness then
relied on priceinformation developed by Mr. Porter for
each product category and, based on the timing of the
production and sale of the products, determined the amount
that plaintiff would have earned in the absence of the
breach on thesae of lumber products from the breached
contracts. PPFF 91. Mr. Ness then deducted the variable
manufacturing overhead expenses that plaintiff would have
incurred in the course of production from the gross profit
figures he calculated. 1d. 1 65. These amounts included the
"stumpage price"*fn26 paid by plaintiff to the Forest
Service for thetimber asprovided by thecontracts. Id.
Although plaintiff argues that thisamount should not be
reduced by the profits it actually earned on the suspended
contracts in the post-suspension period, Mr. Ness also
calculated the profits it actually earned on the suspended
contracts should the Court reject itsprincipal theory. PX
182. In arriving at its actua profit figures, plaintiff reduced
itsactual profits by an estimated amount of damages owed
in Precision Pine v. United States (No. 02-131) ("Precision
Pinell").*fn27 Id. at Exhibit 1. Plaintiff also calculated its
profits using increased overhead costs. See discussion infra,
Section 11.A.10.

[126] Defendant objects to plaintiff's methodology on
numerous bases. Defendant also asserts that the harvesting
and milling schedules developed by plaintiff were not
realistic because: (1) the harvesting schedule overstates the
amount of decked logs that plaintiff would have maintained
in inventory in theabsence of thebreach, Def.'s Br. at
34--35 (docket entry 382, Sept. 2, 2005) ; (2) the harvesting
schedules would require the harvesting of timber outside the
contractual harvesting seasons, id. at 54; (3) the harvesting
schedules do not take into account forest-wide fire closures
that would have prevented timber harvesting in May
through early July of 1996, id.; and (4) the schedules
assume that the start date for defendant's liability coincided
with the start of the suspensions whereas defendant
interprets Chief Judge Damich's Opinion to hold that
liability only arose after the suspensions became
unreasonably protracted in duration, id. at 6--8. Defendant
further argues that plaintiff erroneously used an overrun
factor of 1.25 Mbf (LT) per Mbf (LS)instead of 1.08,
which defendant asserts is amore reliable measure of the
overrun that plaintiff would have realized in the absence of
the breach. Id. at 38--39. In addition defendant argues that
in converting ccf timber into Mbf (LS), plaintiff
erroneously relied on a general "rule of thumb" figure of 0.5
rather than the specific conversion factors that the Forest
Service computed for each timber sale. 1d. at 36. Defendant
aso asserts that plaintiff's methods of calculating product
mixeswere inaccurate and skewed towards higher priced

products. Id. at 39--42. Moreover, defendant objects to
plaintiff's methods of computing the sale prices of lumber
products within each product category, asserting that
plaintiff improperly excluded certain invoices when it
calculated the average price and arguing that plaintiff
should have calculated aweighted average of theinvoice
prices as opposed to a straight average. Id. at 37--38.

[127] With respect to arriving at afinal amount of lost
profits, defendant argues that plaintiff should have
calculated its lost profits interms of net profit rather than
what defendant characterizes as gross profit.ld. at 18.
Defendant further argues that plaintiff inadequately
accounts for losses that plaintiff would have absorbed in
harvesting and removing roundwood as it asserts was
required by the contracts. 1d. at 43.Finally, defendant argues
that plaintiff has understated its profits on the breached
contracts in the post-suspension period, and because
plaintiff's expected profits in the absence of the breach must
be reduced by its actual profits on the breached contracts in
the post-suspension period, plaintiff has thusinflated its
damages. In particular, defendant argues that: (1) plaintiff
may not reduce its profits on the breached contracts in the
post suspension period for amounts owed as default
damagesin Precision Pine |1, id. at 46--47; and (2) may not
reduce those profits by increased logging and hauling
expenses, id. at 47; and (3) may not reduce those profits for
"increased overhead," id at 47--48. Defendant argues that
plaintiff is not entitled to recover what plaintiff described as
its "mill inefficiency" costs incurred during the MSO
suspension. Defendant asserts that plaintiff may not recover
itsincreased hauling expense incurred on the Hay contract
in the post-suspension period. |d. Defendant also asserts
that plaintiff has overstated the profits it would have earned
from the sale of lumber by-products-namely bark, chips,
shavings, and grindings. Id. at 44--45.

[128] 1. The Harvest Schedule Used By Mr. Ness
[129] a. Inventory Size

[130] Defendant also challenges the inventory size
that Mr. Ness projected that plaintiff would have
maintained absent the suspensions. Mr. Ness used a
harvesting schedule created by Mr. Porter. Trial Tr. at 2245
(Ness). Mr. Nesss method assumed that plaintiff would
have adopted what defendant refers to as a"harvest and
hold" approach by which plaintiff would harvest excess
timber and maintain such timber ininventory. Def.'s Br.at
34--35(docket entry 382, Sept. 2, 2005). Defendant argues
that this methodology permits plaintiff to artificialy inflate
itsprojected profits by presuming it could harvest large
amounts of timber during periods when stumpage prices
were low, and then selling the resulting lumber when the
prices were higher. Id. at 37. Defendant argues that the
assumption that plaintiff would have maintained a large



inventory of decked logs isimproper because in practice,
plaintiff never maintained such large inventories. Id.

[131] Defendant relies principally on the deposition of
Mr. John Smith, a former purchaser representative of
plaintiff during the MSO suspensions, to support this
contention.*fn28 Smith Dep. Tr. at 14. Mr. Smith's primary
responsibility during his employment with plaintiff was to
act as a liaison between plaintiff "and a logging contractor,
and the Forest Service." Id. Mr. Smith also demonstrated a
intimate familiarity with the timber industry of the
southwest. He graduated with adegree in Forestry from
Northern Arizona University in 1966 sometime thereafter
began acareer in theforest industry. Id. a 10. Over the
course of hiscareer Mr. Smith had been employed inthe
both the public and private sector. Id. at 10--14. Mr. Smith
testified that in the southwest, the customary timber
industry practice was that a mill would typically try to
exhaust its inventory of decked logs "down to about zero"
over the course of thewinter, which coincided with the
harvesting off-season. 1d. at 24. Sometime around April a
mill would begin "building a deck depending on the size of
[the] sawmill to run two weeks, three weeks, whatever." 1d.
In Mr. Smith's experience, asawmill would hold "maybe
three weeks [of decked logs] at the most” until September.
Id. at 27. Beginning in September, atypica mill would then
increase inventory of decked logs until it was large enough
to keep its mills running through the winter months. Id. at
25. Typically, amill would not maintain aninventory of
decked logs larger than two or three weeks during the
summer and early fall because that time isknown as the
"blueing season.” |d. at 26--27. The term blueing season
refersto the period when logs are vulnerable to host a type
of fungus that causes a blue stain that degrades the value of
certain lumber products. Id. Mr. Smith testified that in his
experience, plaintiff's customary decking practice was
consistent with the described harvesting strategy and that
plaintiff did not deviate from this strategy during his tenure.
Id. at 29.

[132] Mr. Porter testified that plaintiff "had the
ability" to employ methods to deter blue stain but that it
"didn't routinely do so" because "there were times when it
wasn't necessary.” Trial Tr. at 1677 (Porter). Mr. Ness
testified that he confirmed with Mr. Porter that bluestain
would not "be aproblem.” Id. at 5700 (Ness). Moreover,
plaintiff argues that it had maintained large inventories of
decked logs in the past, and had room for decks of the size
required by its projected harvesting schedule. Id. at 5611
(Ness).

[133] Plaintiff did notintroduce any testimony with
respect to what methods it would have used to maintain
large log inventories throughout the summer without grade
degradation due to staining. Moreover, plaintiff failed to
adequately explain why it would have decided in 1996 to

alter itspractice of maintaining smaller log decks during
blueing season. Although plaintiff argues that it has
historically maintained large log inventories, plaintiff failed
to argue, let adlone prove, that it ever purposefully
maintained sizable log decks during blueing season.
Plaintiff's other argument that plaintiff "had room at its
mills' for log decks of that size and that plaintiff had in the
past maintained log decks of that size or larger similarly
miss themark. Thequestion is not the size of the decks,
rather it isthe timing of the decking. In other words, it is
unsurprising, given the testimony of Mr. Smith that plaintiff
maintained large log decks in the fall and winter months.
The question iswhether plaintiff would have maintained
large log decks in the spring and summer months.

[134] Mr. Ness tedtified that plaintiff's projected
harvesting schedule would have resulted in log decks
during blueing season sufficient to supply plaintiff's mills
with logs for 60 to 90 days. Id. at 5610--11 (Ness). In other
words, the harvesting schedule devel oped by Mr. Porter and
used by Mr. Ness assumed that plaintiff would have
maintained log inventories of two to three months during
blueing season asopposed to two to three weeks as Mr.
Smith testified was plaintiff's custom. After reviewing the
evidence, the Court finds Mr. Smith's testimony credible
and ispersuaded that plaintiff's standard practice over the
course of the spring, summer, and early fall was to maintain
aninventory of decked logs sufficient to operate its mills
for three weeks. The Court is also persuaded from the
evidence that plaintiff's customary practice was to begin to
amass larger inventories of decked logs beginning in
September and that by the conclusion of a typical
harvesting season, plaintiff would have built up large
enough inventories of decked logs to supply its mills with
logs through the winter months coinciding with the
harvesting off-season. The evidence does not support the
proposition that plaintiff would have deviated from the
customary harvesting and decking practices described by
Mr. Smith.*fn29

[135] b. Operating Season

[136] Defendant argues that Mr. Ness's projections
rely on aharvesting schedule that wasinconsistent with
normal operating seasons. Def.'s Br. at 32--35(docket entry
382, Sept. 2, 2005); DPFF 1 78--79, 145, 161--62,
212--13, 230, 249--250, 255--56, 285, 311, 329--30, 345,
374--75. Paintiff responds by arguing that the Forest
Service routinely permitted it to harvest outside the normal
operating season in the winter provided that the ground was
either frozen or dry. PPFF 9 255. Plaintiff further argues
that in the winter of 1995--96, plaintiff requested, and was
granted permission to harvest in the off-season for certain
of the contracts that were released from or not subject to the
suspensions. See PPFF § 255; Tria Tr. at 339 (Porter).
This, plaintiff argues, is sufficient evidence to conclude that



the ground conditions during the winter of 1995--1996 were
favorable for harvesting out of season. See PPFF { 255;
Trial Tr. at 339 (Porter).

[137] Setting aside the issue whether the Forest
Service would have granted plaintiff permission to harvest
out of season, plaintiff has not demonstrated that it would
have requested permission to harvest out of season in the
absence of thebreach. Asdiscussed in above in Section
11.A.2.a, the Court ispersuaded by Mr. Smith's testimony
that plaintiff's custom was to amass asizable inventory of
decked logs in thefall, sufficient to supply itsmills with
logs throughout the winter months. As events actualy
transpired, plaintiff requested and was granted permission
to harvest some timber out of season in the winter of
1995--1996, when much of plaintiff's timber was
unavailable because of the MSO suspensions. However, in
the absence of defendant's breach, plaintiff would have had
ampletimber available for it to harvest and would have
been able to build up an inventory sufficient to last
throughout thewinter. SeeinfraSection [1.A.1f, 17 3--4
(plaintiff would have had 10661 Mbf (LS) of timber
available for harvesting in the fall of 1995 and would have
only needed to harvest and deck an additional 3664 M bf
(LS) in order to keep its mills running at full physical
capacity*fn30 throughout the winter). Again, plaintiff has
failed to show that it would have deviated from its standard
practice as described by Mr. Smith.

[138] c. Fire Closures

[139] Defendant also challenges Mr. Ness's harvesting
schedule on the basis that it "projects timber harvests during
times when logging was barred by . . . fire closures." Def.'s
Br. at 32 (docket entry 382, Sept. 2, 2005). In particular,
defendant argues that between the period of May 6, 1996,
and July 9, 1996, the Forest Service was forced to suspend
al timber harvesting in Arizona in accordance with
Industrial Fire Plan D in the forests in which plaintiff
operated. DPFF 11 78--79. When Fire Plan D isin place, all
harvesting must cease. See, eg., PX 113. Defendant
presented testimony from Mr. David Harris, contracting
officer for the Forest Service inthe Kaibab and Coconino
National Forests during the MSO suspensions. Trial Tr. at
3745--46 (Harris). Mr. Harris's testimony indicates that Fire
Plan D was in place in the Kaibab and Coconino National
Forests and that the severity of the weather conditions were
consistent with the implementation of Fire Plan D across all
of the National Forests within the entire state of Arizona,
although he could not recall from the stand the exact dates
involved. Trial Tr. at 3900--01, 4165--66, 4533 (Harris).
This testimony is corroborated by various letters and
contemporaneous documents exchanged by the parties
dluding to the fire closures inthe Kaibab, Coconino, and
Apache-Sitgreaves National Forests. PX 113; Defendant's

Exhibit ("DX") 118; DX 275; DX 308; DX 378; DX 380.

[140] Plaintiff argues that "although the Kaibab and
Coconino National Forests may have been shut down due to
fire [closures]" there isinsufficient evidence to conclude
that the fire closures would have affected plaintiff's
contracts in the Apache-Sitgrave and Tonto National
Forests. PPFF 1 257, 259, 262. With respect to the
Apache-Sitgreaves National Forest, plaintiff argues that
although defendant introduced in evidence a letter from Mr.
Smith to the Forest Service in which Mr. Smith referenced a
fire closure that affected the Brookbank and Jersey Horse
sales, both situated within the Appache-Sitgreaves National
Forest, it is possible that the fire closures were not
forest-wide and thus would not have affected other
contracts located in the AppacheSitgreaves National Forest.
Id. § 259. Moreover, plaintiff argues that it is was
theoretically possible that the known fire closures within
the Apache-Sitgreaves Nationa Forest were subject to only
FirePlan C. Id. §260. Under Fire Plan C, harvesting was
permitted in the morning hours. Triad Tr. at 1505--06
(Porter). Plaintiff also notes that defendant did not present
evidence that the Forest Service would have imposed any
fire closures within the Tonto National Forest. PPFF § 262.

[141] The Court finds Mr. Harris's testimony that all
timber sale contracts within Arizona were subject to Fire
Plan D, requiring a halt of al timber harvesting, to be
credible. Further, the documentary evidence shows that
numerous and distant contracts were subject to Fire Plan D,
which tends to confirm the accuracy of Mr. Harriss
testimony.*fn31 Hence, the Court finds that plaintiff would
not have harvested any of the breached contracts between
May 6, 1995, and July 9, 1995.

[142] d. Date of the Breach

[143] Defendant argues that in its decision on liability
"the Court held that the Forest Service's suspension was
unreasonable (and, therefore, abreach) only insofar asthe
suspensions substantially exceeded 135 days. . . . Thus,
damages that flow from contracts being suspended prior to
January 6, 1996 should not be compensable." Def.'s Br. at
33 (docket entry 382, Sept. 2, 2005). In hisopinion on
liability, Chief Judge Damich held that "clause CT 6.01 of
the 13 non-Hay contracts gives the Forest Service the right
to suspend the contracts to comply with a court order that is
issued by a court of competent jurisdiction Likewise, clause
CT 6.25, contained in all 14 contracts at issue, gives the
Forest Service implicit authority to suspend the contracts.
Thisright to suspend, however, is not only qualified by its
own terms, but also by implied duties." Precision Pine, 50
Fed. Cl. at 59 (citations omitted). In particular, Chief Judge
Damich held that CT 6.01 wasqualified by theimplied
duties to cooperate and not to hinder. "If the contract
contains a specific warranty, a breach of that warranty



breaches theimplied duty to cooperate . . . and, even if
there is no specific warranty, an unreasonable delay that is
caused in some way by the Government can breach the
implied duty not to hinder." Id. at 59 (citing Cedar Lumber,
Inc. v. United States, 5 Cl. Ct. 539, 549--50 (1984)). On this
point defendant does not appear to distinguish between

those contracts as to which the Court found the defendant
breached an implied duty to cooperate and those contracts
asto which the Court found defendant breached an implied
duty not to hinder.

[144] With respect to the implied duty to cooperate,
Chief Judge Damich held that “the Forest Service breached
an express warranty contained in those contracts [and] the
Forest Service also breached its implied duty to cooperate
with respect to those contracts entered into after July 7,
1994, the date of the Ninth Circuit's decision in Pacific
Rivers." Precision Pine, 50 Fed. Cl. a 70. In particular,
Chief Judge Damich held that CT 6.25 contains an express
warranty that defendant breached. CT 6.25 provides that:

[145] [I]ocation of areas needing special measures for
protection of plants or animals listed asthreatened or
endangered under the Endangered Species Act of 1973 and
R-3 Sensitive Plant and Animal Species List are shown on
Sale Area Map andidentified on the ground. Measures
needed to protect such areas have been included elsewhere
in this contract or are asfollows. . . .

[146] See, eg., PX 170 (CT 6.25). Chief Judge
Damich held that this clausewarranted that the Forest
Service had identified and taken therequired protections
necessary for al known threats to endangered species.
Precision Pine, 50 Fed. Cl. at 69--70. The Court further held
that after the Pacific Riversdecision, the Forest Service
knew that it was legally required to consult the FWS with
respect to the Mexican Spotted Owl. Id. Thus, the Forest
Service breached the express warranty for those contracts
entered into after the Pacific Rivers decision, but did not
breach the express warranty with respect to those contracts
entered into before the Pacific Rivers decision. 1d. These
contracts entered into after the Pacific Rivers decision are:
Mud, Monument, Saginaw-Kennedy, Brann, Manaco,
Brookbank, and Kettle. The Court now holds that for these
contracts, defendant breached the express warranty
contained in CT6.25 at thetime that those contracts were
executed. Thus, defendant was in continuous breach of its
implied duty to cooperate; however, damages from these
breaches did not arise until the onset of the MSO
suspensions on August 25, 1995.

[147] With respect to the implied duty not to hinder,
the Court held that "in order to hold that the Forest Service
breached theimplied duty not to hinder, the Court must
determine whether, in the surrounding circumstances of the
contract, thelength of the suspension was unreasonable.”

Id. at 70. Ultimately, the Court held that the "two-month
suspension of [the Brann, Hutch-Boondock, and St. Joe
timber sale] contracts, in light of theregulations which
normally would prescribe consultations to be completed
within 135 days, is reasonable." Precision Pine, 50 Fed. Cl.
at 71. "Notwithstanding the protracted length of the
suspensions, the mere fact that the [11 other] suspensions
remained in effect far longer than provided for in the
regulations does not in itself suggest that the length of the
delay wasunreasonable and was the fault of the Forest
Service." Id. a 70. However, after examining the particular
facts, Chief Judge Damich held that the delays were
unreasonable because: (1) the Forest Service waited 60 days
beforeinitiating formal consultations with the FWS and
"reasonably could have gathered the necessary information
for consultation at any time between the Ninth Circuit's
decision in Pacific Rivers and the district court's order in
Silver v. Thomas, id. at 70; (2) the Forest Service failed "to
provide the environmental plaintiffs and the district court
with alegally sufficient Biological Opinion in conformity
with the joint stipulation of dismissal of the case on severa
occasions,” id. a 71; and (3) "the Arizona district court,
which was in the position to weigh the Forest Service's
compliance with the stipulation of dismissal, opined that the
Forest Service was not diligent in doing al that it could to
lift the suspensions.” Id.

[148] Taken as awhole these passages provide that
the so long asthe Forest Service limits the suspensions to
theauthorized statutory time frame, CT 6.01 gives the
Forest Service the contractual right to suspend the contracts.
It is only after the statutory time frame expires that the
Forest Service can befound to have breached itsimplied
duty not to hinder, and even then only after additional
findings with respect to unreasonableness are made. Thus,
defendant was not in breach of theimplied duty not to
hinder until, at the earliest, the time at which the 135-day
statutory consultation period had elapsed on January 7,
1996. The contracts as to which defendant breached the
duty not to hinder (but did not breach the duty to cooperate)
are: Hay, O.D. Ridge, U-Bar, Jersey Horse, Salt.

[149] e. Manaco Sale

[150] The Manaco contract provided that no
harvesting was to occur between July 15 and August 15. PX
178 (AT 17). Inaddition, Manaco was subjected to an
additional suspension because a Mexican Spotted Owl was
identified in nearby forest land in the summer of 1996,
requiring the Forest Service to undertake additional
consultationswith the FWS. Trial Tr. at 4625--27 (Dils).
The Forest Service did not lift that suspension until March
of 1997. Id. at 4625 (Dils). InJune of 1997, the Manaco
contract was subjected to a further partial suspension which
lasted until December of 1997. DX 800 at 19. Defendant
argues that the MSO suspension did not prevent plaintiff



from harvesting the Manaco contract because plaintiff
would not have been able to harvest it even absent its
breach. Def.'s Br. at 26 (docket entry 382, Sept. 2, 2005).
Plaintiff argues that notwithstanding the further
suspensions, plaintiff would have "conducted substantial

harvesting." Pl.'s Resp. Br. a 19--20 (docket entry 396,
Nov. 14, 2005). The Court finds that plaintiff would have
had an opportunity to harvest asubstantial amount of the
Manaco contract.*fn32 Nonetheless, based on the Court's
revised harvesting schedule described below and set forth in
the appendices to this Opinion and Order, plaintiff would
not have completely harvested the Manaco sale during the
suspension period. Under the Court's harvesting contract
apportionment table, on July 15, 1995, thedate on which
the Manaco sale would have entered its break in the
harvesting season, Manaco would have had 618 Mbf (LS)
of timber remaining on the sale. See Appendix B, at B-2;
see also infra, Section 11.A.2.f (explanation of Appendix B).
In the actual world, plaintiff harvested 769 Mbf (LS) in the
post-suspension period. Although plaintiff may not recover
lost profits on the 618 Mbf (LS) that the Court finds it
likely would not have harvested during the suspension

period in the absence of the breach, this amount is excluded
from the computation of its profits in the post-suspension
period which the Court, supra, Section |.B, requires plaintiff
to deduct from its lost profits in the suspension period. The
Court finds that plaintiff likely would have harvested at
least 618 Mbf (LS) from the Manaco sde in the
post-suspension period irrespective of the breach. Put
another way, only 20% of the total 769 Mbf (LS) that
plaintiff actually harvested from the Manaco sale in the
post-suspension period consists of timber that plaintiff
would not have harvested in the post-suspension period
absent the breach. Thus, for the Manaco sale, plaintiff need
only reduce its lost profits during the suspension period by
20% of its actual profits in the post-suspension period.

[151] f. Summary of Court's Alternative Harvesting
Schedule

[152] In sum, plaintiff has presented the Court with a
methodology to calculate damages which relies on a
specific harvesting schedule that the Court finds plaintiff
would likely not havefollowed. Indeed, in certain time
periods, such as during the fire closures, it would have been
impossible for plaintiff to have followed its projected
schedule. Although plaintiff has failed to carry its burden of
proof with respect to the precise harvesting schedule upon
which Mr. Ness relied, the Court will not bar plaintiff from
recovering reasonable damages solely by reason of this
failure. "If areasonable probability of damage can be
clearly established, uncertainty as to theamount will not
preclude recovery." Locke v. United States, 151 Ct. Cl. 262,
267, 283 F.2d 521, 524 (1960). Having listened to 24 days
of trial testimony and having reviewed hundreds of trial
exhibits-many exhibits individually consisting of hundreds

of pages-the Court concludes that plaintiff has established
that it sustained damages as adirect and foreseeable result
of defendant's breach. Binding authority does not permit
this Court to bar plaintiff from recovering damages on the
basis that they are difficult to ascertain. "Certainty is
sufficient if the evidence adduced enables the court to make
a fair and reasonable approximation of the damages." Id.
Here, the Court has fashioned from the evidence of record
an alternative harvesting schedule that it has determined to
be fair andreasonable. Rather than try to postulate a
specific harvesting schedule that plaintiff would have
followed had there been no breach, the Court's alternative
schedule treats the total available timber as one large
inventory, which plaintiff would have been able to
efficiently harvest in order to keep its mills operating at full
capacity. The Court'saternative avoids thelimitations
presented by plaintiff's method of attempting to impose a
precise harvesting schedule on the "but for" world. The
Court has created aschedule that is neutral as between the
parties contentions and, when used as acomponent of
plaintiff's overall method of projecting lost profits, will
result in profit projections that fairly and reasonably
approximate the profits that plaintiff would have earned in
the absence of defendant's breach.

[153] The first step in the Court's aternative
approach, was to determine the overall volume of timber
that plaintiff would have harvested from the breached
contractsin each relevant time period. Mr. Smith testified in
his deposition that harvesting was "based on mill need.” Tr.
Smith Dep. at 29. Thus, in each month of the Court's
schedule, the starting point for the amount harvested equals
the difference between plaintiff's total mill capacity for all
three mills and plaintiff's actual total production each month
as set forth in PX 131, Exhibit 7. To that figure, the Court
added additional amounts of timber that plaintiff would
have harvested and maintained in log decks, consistent with
Mr. Smith's testimony regarding plaintiff's customary
practices. See supra, Section Il.A.l.a. The Court's
harvesting (and milling) schedule is found in Appendix A,
infra. In creating its harvesting schedule, the Court finds
that but for defendant's breach:

[154] 1) During al months, except June and July of
1996 (after plaintiff had exhausted its supply of decked logs
during the fire suspensions), plaintiff would have operated
its mills at their full physical capacity.

[155] 2) Plaintiff was historically able to manage its
inventory of standing timber under contract efficiently and
in the absence of defendant's breach, plaintiff would have
managed its inventory of standing timber such that its mills
would have been operating at their full physical capacity
throughout the suspension with the exception of the months
of June and July 1996, during the fire closures.



[156] 3) Plaintiff would have at all times had available
to it the Mud,*fn33 Monument, Saginaw-Kennedy, Brann,
Manaco, Brookbank, and Kettle timber sale contracts -i.e.
the contracts upon which defendant breached itsimplied
duty to cooperate- totaling 10,661 Mbf (LS).

[157] 4) In September 1995, plaintiff would have
entered "decking season.” Between September 1, 1995, and
December 31, 1995,*fn34 plaintiff would have ratably by
month increased its inventory of decked logs to the size of
3,664 Mbf (LS)*fn35 (enough logs to keep its mills running
at full capacity until April 15, 1996).

[158] 5) Soon after December 4, 1996, the Forest
Service would have lifted the suspensions on the remaining
contracts (Hay, O.D. Ridge, U-Bar, Jersey Horse, Salt)
constituting an additional 13,389 Mbf (LS) of timber.
However, the end of theharvesting season would have
expired on al of these contracts by the time that the Forest
Service released them.

[159] 6) Between January 1 and April 14, 1996,
plaintiff would have milled itsdecked logs, depleting its
inventory down to zero.

[160] 7) On April 15, 1996, the beginning of the 1996
harvesting season for some contracts, plaintiff would have
resumed harvesting as permitted under the contracts;*fn36
between April 15 and May 5 plaintiff would have built up
an inventory of decked logsequivalent to three weeks
production, or approximately 1,770 Mbf (LS);

[161] 8) Between May 6 and July 9, 1996, the Forest
Service would have suspended all harvesting in the national
forests located in the State of Arizona because of the
institution of Industrial Fire Plan D. During this time,
plaintiff would have drawn down itsinventory of decked
logs.

[162] 9) On July 9, 1996, the Forest Service would
have lifted the harvesting restrictions due to the fire closure
and plaintiff would have resumed harvesting. In addition to
harvesting enough timber to resume mill operation at full
capacity, plaintiff would have additionally harvested
enough timber to establish a three-week inventory of
decked logs, approximately 1,700 Mbf (LS), in accordance
with its customary practice.

[163] 10) In September 1996, plaintiff would have
entered "decking season” which would have lasted until
November 30, 1996. However, plaintiff would have fully
harvested the remaining timber from the breached contracts
in early November.

[164] After computing the total amount of timber
harvested from the breached contracts in each month, the
second step in the Court'salternative approach was to

apportion the overall volume of harvested timber in each
quarter to theindividual contracts. This step is necessary
because the different contracts would have been subject to
different ssumpage prices. Inpractice, plaintiff probably
would have harvested the contracts sequentially: plaintiff
would have harvested ahandful of sales in one month or
quarter and then moved on to harvest different sales in the
next month or quarter. However, based on the evidence of
record, it is not possible for the Court to discern the precise
sequence that plaintiff would have followed. Nonetheless,
the Court's objective is to create a fair and reasonable
approximation of plaintiff's damages, Locke, 151 Ct. Cl. at
267, 283 F.2d at 524, and not necessarily to reconstruct
plaintiff's day-to-day operations many years after the fact.
To accomplish the task of creating a fair and reasonable
approximation of plaintiff's damages, the Court assumes
that plaintiff would have harvested its available
contracts*fn37 simultaneously, with the volume of timber
harvested from each contract apportioned as described
below.

[165] The Court hasdetermined that this approach
will yield the best approximation of plaintiff's damages. The
precise harvesting schedule that plaintiff would have
followed is at this point in time unknowable. Although the
Court could attempt to create a precise harvesting schedule,
any resulting schedule would be to a large extent arbitrary.
Moreover, to the extent that the different contracts would
have been subject to different stumpage prices and would
have resulted in different product mixes, any precise
schedule that the Court could create would have the
possibility of unfairly favoring one party over the other.
The Court's approach is neutral asbetween the parties
contentions. To the extent that the Court's approach might
dlightly benefit one party or the other from month to month,
it isreasonable toanticipate that over the course of the
suspensions any such benefits will largely cancel each other
out, given the Court'sreliance on what is in effect an
average or composite of the possible harvesting
schedules.*fn38

[166] The Court apportioned the volume of harvested
timber according to the overall volume of available timber
on each contract. Because the harvesting seasons of the
different contracts vary in length, the Court's methodology
also takes into account the number of daysavailable for
harvesting on each contract within each quarter. In
determining each contract's apportioned volume of
harvested timber in each quarter, the Court computed the
product of the volume of timber in Mbf (LS) remaining on
each contract and the number of harvest days for that
contract in the given quarter.*fn39 The Court then divided
that product by the sum of such products for al the
contracts to determine each contract's fractional portion of
the harvested volume in each quarter. To determine the
apportioned volume for each contract in a given quarter, the



Court computed the product of the overall volume of timber
harvested from the breached contracts in each quarter and
the fractional portion of each individual contract.*fn40 The
parties shall refer to theapportioned volume for each
contract in each quarter in order to calculate stumpage
payments.

[167] 2. An Overrun Factor of 1.25 Is Reasonable

[168] Defendant aso challenges the so called
"overrun factor” that plaintiff used in its calculations. Def.'s
Br. at 37--38 (docket entry 382, Sept. 2, 2005). The overrun
factor is the ratio of lumber that aparticular mill can
produce from logs. Trial Tr. at 1142--43 (Devere). As
explained to the Court, modern timber mills can produce a
larger volume of lumber than the volume of input logs. Id.
The overrun is a product of various factors. Significant
among them is the fact that the conventional two-by-four
board is in fact only one-by-three inches. Tria Tr. at 1171
(Devere). Each mill can have adifferent overrun factor
depending on the efficiency of its equipment, the width of
the saw blades used, theskill of itssawyers, the product
mix*fn4l produced, thediameter and taper of the logs
milled. Trial Tr.at 1144--46, 1179--80, 1211--14 (Devere).

[169] Plaintiff presented expert testimony through its
witness, Mr. Martin Devere. Mr. Devere earned a degree in
forestry from Purdue University and had 40 years
experience in the lumber industry at the time of his
testimony. Trial Tr. 1130--42 (Devere). Mr. Devere testified
that because of hisexperience he could estimate a saw
mill's overrun factor by witnessing its operations. Trial. Tr.
at 1207--08 (Devere). Mr. Devere did not independently
determine that plaintiff's likely overrun factor was 1.25;
rather, plaintiff enlisted Mr. Devere to verify whether
plaintiff would have likely realized an overrun factor of
1.25. Trial Tr. at 1129 (Devere). Mr. Devere testified that
based on his experience a 1.25 overrun factor was a
reasonable-and possibly conservative-estimate  for the
overrun factor that plaintiff would typicaly readize. Trial
Tr. at 1164 (Devere). He also testified that the best way to
calculate an overrun factor is by conducting a "mill study.”
Trial Tr. at 1143 (Devere). A mill study involves measuring
the scale*fn42 of logs that goes into a mill and the volume
of lumber products that come out. Id. Mr. Devere did not,
however, conduct amill study in this case.

[170] Plaintiff notes that in the appraisal summaries
the Forest Services furnished to potential bidders it
consistently used an overrun factor of 1.245 to
1.3935.*fn43 Pl.'s Br. at 24--25 (docket entry 386-2, Sept.
12, 2005); PPFF 1 215. By the Court's own arithmetic, the
weighted average*fnd4 of the overrun factors for the eleven
contracts at issue is 1.3309. Defendant attempts to discredit
the overrun factors that it supplies aspart of the appraisa
summary as "a relic from an old appraisal system that was

phased out . . . twenty years ago.” Def.'s Resp. Br. at 36
(docket entry 394, Nov. 14, 2005).

[171] In arguing for a lower overrun factor, defendant
relies principally on an estimate created Mr. Smith in 1995
and 1996. Def.'s Br. at 39 (docket entry 382, Sept. 2, 2005).
Plaintiff argues that Mr. Smith's estimate did not scale the
logs going into the calculations and that Mr. Smith
considered hisfigures to be mere "estimates." Pl.'s Br. at
27--28 (docket entry 386-2, Sept. 12, 2005); Trial Tr. at
5334 (Smith). Moreover, plaintiff argues that calculating
overrun was not within the scope of Mr. Smith's duties as
plaintiff's employee. PPFF  231(e); Tria Tr. at 5339
(Smith). Most importantly, however, plaintiff notes that Mr.
Smith's calculations contained two different columns of
figures, and Mr. Smithtestified that he could not recall
why. Smith Dep. Tr. at 251.

[172] Defendant also relies on an estimate created by
plaintiff which purportedly shows that it expected to realize
a1.10 overrun. Def.'s Br. at 39 (docket entry 382, Sept. 2,
2005) (citing DX521--27). In July of 1995, shortly before
the beginning of the MSO suspensions, Stone Container
Corporation, a competitor of plaintiff, made inquiries
regarding the purchase of plaintiff's business. Trial Tr. 919
(Porter). In the course of negotiations, Mr. Porter prepared a
set of profit projections for each of the timber sales under
contract, upon which Mr. Porter stated an expected overrun
of 1.10.1d. Paintiff asserts, however, that this document
was created to be a"worst case scenario." PPFF 1 227(b);
Trial Tr. 918--19 (Porter). Mr. Porter testified that, for
example, when he performed aninterna pre-bid anaysis
for the Barber sale (which is not in issue in this litigation)
he assumed an overrun factor of 1.2--1.25, notwithstanding
the fact that he later prepared the profit projections for the
Stone Container negotiations assuming a 1.10 overrun
factor for the Barber sale. Trial Tr. 924--28 (Porter). Thus
plaintiff attempts to show that notwithstanding the profit
projections that it shared with apotential buyer, internaly,
it expected to realize a 1.25 overrun factor.

[173] In sum, each party created contemporaneous
documents purporting to show aparticular overrun factor.
Now, both parties attempt to discredit the very documents
that each created before the suspensions occurred. Although
the Court appreciates that the estimated overrun factors that
the Forest Service supplied potential bidders were not
intended to be a representation of the precise overrun factor
that all bidders would redlize, the Court nonetheless finds
that such estimates are the best starting point from which to
caculate the overrun factor that plaintiff would have
realized on the suspended contracts in the absence of the
breach. The Court is not persuaded by estimates created by
Mr. Smith. Mr. Smith by his own testimony did not appear
to afford much weight to the accuracy of hisestimates.
However, even to the extent that Mr. Smith's document may



represent an estimate which could serve as astarting point
for determining the likely overrun factor that plaintiff
would have realized in the absence of the breach, the Court
finds Mr. Smith's computations less reliable that the
estimates provided by the Forest Service in its appraisal
summaries. Mr. Smith could not fully recall nor describe
precisely how he performed the calculations, nor could he
explain what various columns of figures represented. Smith
Dep. Tr. at 251. On the other hand, the Forest Service does
not deny that itsestimates are based upon an actual mill
study performed at the Stone Container Mill in the
mid-1980s, about adecade before the MSO suspensions.
Moreover, defendant does not present a convincing
argument why the overrun factor that plaintiff would have
enjoyed would have been nearly 19% lower than its own
projected estimates. Plaintiff introduced testimony that its
millswere at least as efficient as the Stone Container Mill
was adecade earlier and defendant has not attempted to
show that plaintiff's mills were less efficient than the mill
upon which the Forest Service estimates are based. Tria Tr.
157--60 (Porter), 1186 (Devere). After reviewing and
weighing all theevidence, the Court concludes plaintiff
would have likely realized an overrun of 1.25.

[174] 3. A Conversion Factor of 0.5 Mbf(LS) per CCF
is Reasonable

[175] Mr. Ness used a 0.5 conversion factor in
converting ccf to Mbf (LS). Mr. Porter testified that this
conversion factor is commonly accepted in theindustry.
Trial Tr. 245 (Porter). Defendant argues that plaintiff
should have used a set of "more accurate” numbers that the
Forest Service included in itsappraisal summaries. Def.'s
Br. a 36 (docket entry 382, Sept. 2, 2005). However,
defendant does not cite any supporting evidence proving the
accuracy of the Forest Service numbers. Defendant itself
characterizes other information that the Forest Service
supplied on its appraisal summaries as "arelic from an old
appraisal system that was phased out . . . twenty years ago.”
Def.'sResp. Br. at 36 (docket entry 394, Nov. 14, 2005).
Thus, the mere inclusion of a contract-specific number the
appraisal summaries does not necessarily mean that those
figures are more accurate than the number generaly
accepted in theindustry.*fn45 The Court finds plaintiff's
testimony that 0.5 is the standard conversion factor used in
theindustry to becredible, and that the Court finds that
plaintiff's use of that number isreasonable. The Court
declines to assume the Forest Service estimates are more
accurate than the conversion factor generally accepted in
theindustry.

[176] 4. Plaintiff Has Demonstrated That Its Projected
Product Mix Figures Are Reasonable

[177] a Ponderosa Pine

[178] Plaintiff generally produced 13 distinct lumber
products from the harvested logs. Trial Tr. at 357--58, 363
(Porter). The percentage of each product that can be
manufactured from a given set of logs is known as the
product mix. Trial Tr. at 4278 (Munn). Because the various
lumber products have different salesvalues, the product
mix can have asignificant effect on the profits that amill
earns on lumber sales. For the purposes of computing its
damages, plaintiff referred toits "Winslow Sales Journal,"
which purports to show the volumes of the various lumber
products sold by plaintiff. Trial Tr. at 394 (Porter). Mr.
Porter attempted to isolate atwo-month period from which
al of plaintiff's lumber production would have come from
the sametimber sale. Tria Tr. a 401--04 (Porter). Mr.
Porter then calculated the total production for that
two-month period and divided each product total by the
total lumber production to arrive at a fina product mix.
Trial Tr. at 403--04 (Porter).

[179] Defendant presented expert testimony from Dr.
lan Munn, Professor of Forestry Economics and
Management at Mississippi  State University, disputing
plaintiff's methodology. Dr. Munn testified that plaintiff's
methodology would only be accurate to the extent that:

[180] (1) timber harvesting was occurring on a single
timber sale, (2) the appropriate lag time from timber harvest
to sale was used, (3) Precision Pineaccounted for any
inventory of lumber products, and

[181] (4) the mix of lumber products sold to Precision
Pines's customers wasidentical to the mix of products
manufactured from the contract under consideration.

[182] Def.'s Br. at 40--41 (docket entry 382, Sept. 2,
2005) (citing Trial Tr.4287--88 (Munn); DX 775). Dr.
Munn testified that, in his opinion, the methodology
employed by Mr. Porter resulted in a product mix that was
skewed toward higher priced products when compared with
the product mix figures published by the Western Wood
Products Association (WWPA).*fn46 Trial Tr. at 4316--17
(Munn); see aso DX 775 (ex. 1). Dr. Munn grouped
plaintiff's product categories into three groups. low,
medium, and high grade products. DX 775 at 4. Dr. Munn
found that while the grade distribution for Ponderosa Pine
in the Rocky Mountain region in the month of January 1996
was 8.71% high-grade products, 18.64% medium-grade
products, and 72.65% low-grade products, plaintiff
projected that it would have produced 13.4% high-grade
products, 60.5% medium-grade products, and 26.1%
low-grade products. Id.

[183] Plaintiff responds by first noting that the
WWPA figures cover a wide geographic area and the
WWPA publication contains adisclaimer that "[g]rade
recovery by individual mills may vary considerably.” Pl.'s



Br. at 30 (docket entry 386-2, Sept. 12, 2005) (quoting PX
62). With respect to Dr. Munn's four criticisms of Mr.
Porter's methods, plaintiff argues "that keeping the kind of
log-by-log, sale-specific lumber production data that the
government is . . . asserting that Precision Pine should have
maintained is a very difficult task," id. a 30 n.18 (citing
Trial Tr.5476--77 (G. Miller, Judge)), and "the risk of
limited available evidence to prove damages falls on the
breaching party, not the aggrieved party." Id. (citing
LaSalle Talman Bank v. United States, 317 F.3d 1363, 1374
(Fed. Cir. 2003)). Plaintiff alsodemonstrated that the
average of the product mixes computed by Mr. Porter
closely tracked the overal product mix observed by
plaintiff between the months of July 1994 and July 1995.
PPFF 1 329.

[184] Based on the available evidence, plaintiff has as
accurately aspossible estimated the product mix that it
would have realized. Plaintiff cannot completely dispel Dr.
Munn's criticism without evidence that no longer exists (if it
ever did). Nonetheless, plaintiff has shown that its estimates
areroughly inline with the product percentages that it has
historically experienced. "[W]hen damages are hard to
estimate, the burden of imprecision does not fall on the
innocent party.” LaSale Talman Bank, 317 F.3d at1374.
The Court finds that the product mix utilized by plaintiff is
reasonable.

[185] b. Douglas Fir and Engelmann Spruce

[186] Mr. Porter testified that he estimated the product
mix for Douglas Fir and Englemann Spruce because
plaintiff did not have any records of lumber production
from these species during any relevant time period. Trial Tr.
at 430--33 (Porter). Defendant characterizes these estimates
as "unmoored" and argues that the Court should not rely on
them. Def.'s Br. at 42 n.25 (docket entry 382, Sept. 2,
2005). Asdiscussed above, however, "when damages are
hard to estimate, the burden of imprecision does not fall on
the innocent party." LaSalle Talman Bank, 317 F.3d at1374.
Here, plaintiff has proven, as best it can, the product mix it
would have realized for Douglas Fir and Englemann Spruce
in the absence of defendant's breach. The Court finds
plaintiff's estimates are reasonable.

[187] c. Calculating Average Product Mix

[188] Because Mr. Porter estimated different product
mixes for different contracts, plaintiff must compute a
weighted average product mix for each relevant time
period. Plaintiff must then use the computed weighted
averages incaculating its lost profits during each time
period. For the time period of September 1995 through
April 14, 1996, plaintiff must use theweighted average
product mix of the apportioned volumes on the breached
sales harvested between September and December of 1995

(as set forth in Appendix B). For time period between April
15, 1996, through June 30, 1996, plaintiff must use the
weighted average product mix apportioned volumes on the
breached sales harvested during the second quarter of 1996.
For the time period between July 1996 and February 1997,
plaintiff must use theweighted average product mix of
apportioned volumes on the breached sales harvested in the
third and fourth quarters of 1996. The Court adopts these
time periods because, in each case, plaintiff would have
milled all of its harvested timber from the breached sales by
theend of each time period. As aconsequence, the Court
need not determine the lag time between harvesting and
milling.

[189] 5. Sales Prices for Lumber Products
[190] a. Ponderosa Pine

[191] To determine the saes prices for lumber
products produced from Ponderosa Pine, Mr. Porter
"averaged the prices, by quarter, asreflected on Precision
Pine's actua lumber sales invoices from the suspension
period.” Pl.'s Br. at 32 (docket entry 386-2, Sept. 12, 2005).
When price information for certain products was not
available or insufficient for aparticular quarter, Mr. Porter
employed two gap-filling measures. One such mechanism
was to rely on theprice of asimilarly priced product for
that quarter. Trial Tr. 446--48 (Porter). If aparticular
product was produced only in one or two months out of the
quarter, Mr. Porter would consult anindustry publication,
RANDOM LENGTHS, to supply theinformation for the
monthsin which he did not have sales data. Id. at 449--54
(Porter). Mr. Porter then averaged theinformation from
RANDOM LENGTHS, with the available monthly data he
had for the given quarter. Id. (Porter). Occasionaly, Mr.
Porter excluded certain invoices from his calculations
because: (1) the invoice was for products that plaintiff did
not typically produce, (2) the invoice price was either "too
high" or "too Ilow" when compared with other
contemporaneous sales prices so that Mr. Porter was
concerned that inclusion would unreasonably skew the
resulting price averages. Id. at 455--58 (Porter).

[192] Defendant objects to Mr. Porter's methods,
arguing that Mr. Porter improperly excluded invoices from
his average, and should have relied on the Winslow Sales
Journal. Def.'s Br. at 38 (docket entry 382, Sept 2, 2005).
Moreover, defendant argues that Mr. Porter erred by taking
the straight averages of the invoices rather than calculating
the weighted averages which would take the volume of each
saleinto account. Id. Plaintiff responds by asserting that the
invoices were the source records from which the Winslow
Sales Journal was compiled. Pl.'sResp. Br. at 37 (docket
entry 396, Nov. 14, 2005). However, plaintiff cautions that
the Winsow Sales Journal is less reliable than the
underlying invoices due to the occasional miscategorization



of certain products by Mr. Porter's secretary. Pl.'s Resp. Br.
at 37 (docket entry 396, Nov. 14, 2005) (citing Tria Tr. at
1669--70 (Porter)). Thus, plaintiff responds, an average of
the salesinvoicesiis likely to be more accurate than reliance
on theWinslow Sales Journal. Plaintiff does not dispute
that it used a straight average rather than a weighted
average, but appears to argue that the differing
methodology would have had a de miminis effect on prices.
Id. at 39 n.53 (citing Trial Tr. at 2642 (Ness)). Plaintiff also
notes that of over 1,100 invoices it excluded "less than 35."
Pl.'s Br. at 33 (docket entry 386-2, Sept. 12, 2005).

[193] The Court finds that to the extent that the
Winsow Sales Journa is based upon the invoices that
plaintiff used to calculate average prices, if done properly,
calculating average price information from the invoicesis at
least as accurate ascalculating average prices from the
Winslow Sae Journal. Further, it waspermissible for
plaintiff to omit price information for specific products that
plaintiff did not typically produce and would not have
produced additional volumes of in the absence of
defendant's breach. With respect to theomission of the
invoices that Mr. Porter determined to be "too high" or "too
low" the Court is not necessarily opposed to methods that
exclude statistical outliers. However, in order for this
practice to be permissible, plaintiff must employ articulable
methods and concrete criteria for determining which
records congtitute statistical outliers. In this case, Mr. Porter
only stated ageneralized, vague belief that agiven invoice
was either "too high" or "too low."*fn47 These statements
amount to little more than Mr. Porter's intuition and do not
meet the Court's stated standards. The Court aso finds that
a weighted average of the invoices will more closely
approximate the likely sales prices plaintiff would have
realized in the absence of defendant's breach.

[194] In its revised damagescalculations ordered,
infra, p. 76, plaintiff shall recalculate its average prices
using al available invoices except those for the odd
products that plaintiff does not customarily produce.
Plaintiff shall not exclude any invoices on the basis of price
aone. Plaintiff shall also use aweighted average rather than
astraight average of these invoices.

[195] b. Douglas Fir and Englemann Spruce

[196] To determine the sales prices of lumber
products manufactured from Englemann Spruce, Mr. Porter
took the price listed in RANDOM LENGTHS and added
$50. Trial Tr. at 462--63 (Porter). To determine the sales
prices of lumber products manufactured from Douglas Fir,
Mr. Porter took theprice listed in RANDOM LENGTHS
and added $60. Id. at 459--60. Mr. Porter reasoned that this
adjustment was necessary because the prices listed in
RANDOM LENGTHS were F.O.B. Portland, Oregon, and
thus, plaintiff would have had a"freight advantage" over

the sellersin RANDOM LENGTHS equal to the difference
in freight costs. Id. Plaintiff asserts that Englemann Spruce
is lighter and thus costs less to ship. PPFF § 120.
Consequently, plaintiff argues that its freight advantage was
proportionately smaller for Englemann Spruce. |d.
Defendant does not address plaintiff's argument that it
would have had afreight advantage on Englemann Spruce
and Douglas Fir. Rather, defendant argues only that the
adjustments are not supported by "logic, nor salesinvoices."
Def.'s Br. at 38 n.20 (docket entry 382, Sept. 2, 2005). The
Court finds plaintiff's rationale persuasive, and finds that
plaintiff reasonably calculated its sales prices for
Englemann Spruce and Douglas Fir.

[197] 6. Plaintiff's Obligation to Harvest Roundwood
Would Have Been Excused by BT 6.4 asConstituting
Gross Economic Impracticability

[198] Defendant argues that plaintiff did not have an
outlet for roundwood during the suspensions. Def.'s Br. at
43 (docket entry 382, Sept. 2, 2005). The primary buyer of
roundwood in plaintiff's region was Stone Container. DX
570. Defendant identifies numerous letters from plaintiff
during the suspension period in which plaintiff advised the
Forest Service that Stone Container refused to buy
roundwood from plaintiff.*fn48 DX 263 (Oct. 31, 1995)
("PP&T does not have an outlet for pulpwood at this
time."); DX 306 (Apr. 9, 1996) ("[W]e have no outlet for
pulpwood."); DX 555 (June 6, 1996) ("Stone Container has
in the recent past declined to purchase pulpwood from
PP&T"). Defendant further argues that as aconsequence
plaintiff would have lost at least $75 per ccf of included
roundwood which defendant asserts plaintiff was
contractually obligated to harvest and remove. Def.'s Br. at
43 (docket entry 382, Sept. 2, 2005). Therefore, argues
defendant, plaintiff's damages calculation must account for
significant losses associated with harvesting and disposal of
roundwood.

[199] Plaintiff first argues that it had an arrangement
with asubcontractor, Tri-Star Logging, for the removal of
roundwood, and even if Stone Container would not have
purchased roundwood from plaintiff, Stone Container may
have nonetheless purchased roundwood from Tri-Star.
PPFF 1 270(e) (citing Tria Tr. 682--83 (Porter)). Plaintiff
also argues that in any event if no market existed for
roundwood, plaintiff's performance on the contract as it
relates to the harvesting of roundwood would have been
excused under contract term BT 6.4, which provides:

[200] Unless otherwise specifically provided herein,
Purchaser shall fell trees designated for cutting and shall
remove the portions which meet Utilizations Standards.. . . .
Exceptions for occasional treesinadvertently not cut or
trees or pieces not removed may be made for good reason,
including possible damages to forest resources or gross



economic impracticability at thetime of removal of other
timber.

[201] E.g., PX 170 (BT 6.4)). Mr. Harris testified for
defendant that in hisopinion thiscontract provision was
intended to cover situations where plaintiff failed to remove
certain trees and "where it would be grossly uneconomic . .
. for a purchaser to move a piece of equipment a significant
distance through the sale back to get to those small logs."
Trial. Tr. at 4156 (Harris). In Mr. Harris's opinion, contract
term BT 6.4 would not excuse plaintiff from harvesting all
included roundwood within aregion. Id. 4156--58 (Harris).

[202] Plaintiff argues that Mr. Harris's understanding
of BT 6.4 istoo narrow and is inconsistent with the relevant
Forest Service directive:

[203] [G]ross economic impracticability applies to the
trees or logs "at the time of removal of other timber." Thus,
if it was economically practicable to cut and remove
included timber in an area, then the purchaser is required to
cut and remove missed trees and pieces even though they
may be uneconomical to remove individually at alater time.
The determination of gross economic impracticability
should aways be made prior to beginning operations in a
given area.

[204] FSH 2409.15 (Aug. 3, 1993) ("the
Handbook").*fn49

[205] Based on theevidence, the Court finds that
plaintiff did not have a suitable outlet for roundwood during
the suspension period. Given the pattern of communications
plaintiff sent to the Forest Service during the suspension
period advising the Forest Service that it did not have an
outlet for roundwood, see defendant's exhibits quoted supra,
p. 53, the Court finds that it is unlikely that in the absence
of the breach plaintiff would have located an outlet for an
even greater volume roundwood, either directly or through
its subcontractor. Thus, whether plaintiff must deduct losses
for the harvesting and disposal of roundwood turns of the
question whether BT 6.4 would have excused plaintiff's
performance  as  constituting gross  economic
impracticability.

[206] The interpretation of government contracts is a
matter of law. Textron Defense Sys. v. Widnall, 143 F.3d
1465, 1468 (Fed. Cir. 1998); Fortec Constructors v. United
States, 760 F.2d 1288, 1291 (Fed. Cir. 1985). Contract
interpretation "begins with the language of the written
agreement.” Coast Fed. Bank, FSB v. United States, 323
F.3d 1035, 1038 (Fed. Cir. 2003). A contract interpretation
should give words their plain and ordinary meaning, as
understood by a reasonably intelligent person familiar with
the contemporaneous circumstances. Olympia Props.,
L.L.C. v. United States, 54 Fed. Cl. 147, 152 (2002)

(quoting Hol-Gar Mfg. Corp. v. United States, 169 Ct. Cl.
384, 388 (1965)). "An interpretation which gives a
reasonable meaning to all parts will bepreferred to one
which leaves a portion of it usdess, inexplicable,
inoperative, void, insignificant, meaningless, superfluous,
or achieves a weird and whimsica result." Northrop
Grumman Corp. v. United States, 50 Fed. Cl. 443, 459
(2001) (quoting Arizona v. United States, 216 Ct. Cl. 221,
235--36, 575 F.2d 855, 863 (1978)).

[207] As with any matter of contract interpretation,
the Court begins with theplain language of the contract.
Here, the Court finds that the meaning of the term "gross
economic impracticability" is not apparent on the face of
the contract. The contract does not define theterm gross
economic impracticability nor does it delineate which
situations constitute gross economic impracticability. Thus,
the Court may rely on extrinsic evidence to determine what
the parties intended the phrase to mean. Here, defendant
offered testimony from Mr. Harris in which he asserted that
theintent of the gross economic impracticability term was
to excuse theharvesting of asmall number of trees that
were not harvested on plaintiff's initial pass. Trial. Tr. at
4156 (Harris).*fn50 Mr. Harriss interpretation is
inconsistent with the directives set forth in the Handbook.
According to the Handbook, the situation which Mr. Harris
describes-i.e., an excuse from harvesting trees that plaintiff
initially failed to harvest-expressly does not constitute gross
economic impracticability because such adetermination
must be made before harvesting has begun.

[208] Moreover, if the Court were to adopt Mr.
Harrissinterpretation, it would render a portion of the
clause "useless, inexplicable, inoperative, void,
insignificant, meaningless, [or] superfluous.” Northrop
Grumman Corp. v. United States, 50 Fed. Cl. at 459. Here
the relevant clause contains two provisions. The first
excuses plaintiff from removing "occasional trees
inadvertently not cut.” The second excuses plaintiff from,
among other things, removing "trees or pieces . . . for good
reason including . . . gross economic impracticability at the
time of removal of other timber." Hence, if the Court were
to adopt Mr. Harrissinterpretation, the phrase "gross
economic impracticability” would mean the same thing in
substance as "occasional trees inadvertently not cut." Such a
reading would render the phrase "gross economic
impracticability” superfluous, and the Court declines to
adopt this reading. Rather, the Court concludes that
whatever its definition, "gross economic impracticability” is
broader than merely excusing the removal of trees
inadvertently not cut.

[209] Having determined what the phrase "gross
economic impracticability” does not mean, the Court must
now turn to the question of what it does mean. The parties
have not cited and the Court isunaware of any case law



squarely on point. The case law that does exist ishelpful
but not dispositive. See Greer Properties, Inc. v. LaSdle
Nat'l Bank, 874 F.2d 457 (7th Cir. 1989) (holding that
"economic impracticability” isdistinct from "commercial
impracticability” and may arise even inthe absence of an
unforeseeable event).

[210] Here, the Court finds two factors compelling
and weighing heavily in favor of finding that removal of the
roundwood  would  congtitute  gross  economic
impracticability. The first factor is that, as defendant notes,
there was effectively no market for roundwood and plaintiff
"would have had no outlet for roundwood during the period
of the MSO suspensions." Def.'s Br. at 43 (docket entry
382, Sept. 2,2005). Standing alone, this fact would not
necessarily constitute gross economic impracticability. Itis
conceivable that even if no market existed for roundwood,
the volume of included roundwood would be small enough
that removal would not constitute gross economic
impracticability. Alternatively, it isconceivable that the
cost of removal of roundwood, would beinexpensive
enough that it would not be unduly harsh to require plaintiff
to remove theincluded roundwood. Here, however, if the
Court accepts defendant's estimation that it would cost
plaintiff at least $75 to remove each ccf of roundwood, the
overdl loss that plaintiff would incur would exceed $1.4
million. Over the three prior years, plaintiff averaged
approximately $1.3 million in net profit*fn51 per year. PX
247. Requiring plaintiff to absorb costs greater than its
typical profits for anentire year would be unreasonably
harsh, and the Court finds that the imposition of a
requirement that would have that effect would constitute
gross economic impracticability. The Court finds that (1)
thelack of a market for roundwood, and (2) the magnitude
of the expenses that plaintiff would have incurred if forced
to harvest roundwood under those circumstances, constitute
gross economic impracticability under BT 6.4.

[211] Although the language of BT 6.4 might
arguably be interpreted to rest a certain amount of
discretion with the Forest Service indetermining what
constitutes gross economic impracticability (i.e., exceptions
"may be made for good reason"), here, the Court need not
determine the precise bounds of that discretion. Whatever
the bounds of the Forest Service'sdiscretion, it cannot
extend so far as to negate the purpose of the contractual
term. The purpose of the language in CT 6.4 is to protect
plaintiff from incurring harsh economic losses that could be
avoided by excusing performance. Here, defendant itself
argues that plaintiff would have incurred losses exceeding
an average year's net profit by harvesting theincluded
roundwood. Put simply, if such losses of that magnitude do
not constitute gross economic impracticability, it is hard to
imagine what would. Thus, even if the language of BT 6.4
doesrest some discretion with the Forest Service in close
cases, the Court holds that the Forest Service would be well

outside the bounds of that discretion to force plaintiff to
harvest the included roundwood under the circumstances of
this case.

[212] 7. With the Exception of Grindings, Plaintiff
Has Proved Its Damages for Lost By-Product Sales With
Reasonable Certainty

[213] Mr. Ness caculated the amount of profit
plaintiff would have earned from the production of lumber
by-products (chips, bark, grindings, and shavings). PPFF 11
125--35. To accomplish this, Mr. Ness first calculated the
rate of production of each category of by-products. PX 131,
App. A, a 10. Then, applying this figure to the milling
schedule, Mr. Ness calculated the volume of each product
that plaintiff would have produced in each quarter. Trial.
Tr. 2276 (Ness). From there, Mr. Nessmultiplied the
volume produced by plaintiff's expected sales prices*fn52
toarrive at afina lost-profit figure for the production of
each category of by-product. Trial. Tr. 2277 (Ness).
Defendant does not object to plaintiff's methodology;
rather, defendant argues for each category of by-products,
that plaintiff haseither failed to prove that it would have
sold such by-product, or that plaintiff failed to prove its
sales prices. Def.'s Br. at 44--46 (docket entry 382, Sept. 2,
2005). Defendant's arguments with respect to each
particular category of lumber by-product are addressed

separately.
[214] a Chips

[215] Between October 1, 1992, and September 30,
1995, plaintiff was under contract with Stone Container
which obligated Stone Container to purchase al of the chips
produced by plaintiff. PX 311. After the expiration of that
contract, Stone Container continued to buy plaintiff's chips
at the same price asthey were offered at the time that the
contract expired ($18.25 per ton). PPFF 1 1126 (citing Trial
Tr. a 596 (Porter)); DX 476. However, by letter dated
December 27, 1995, Stone Container advised plaintiff that it
intended to suspend purchasing chips from plaintiff
between January 15, 1996, and April 15, 1996. DX 476.
The letter indicates that Stone Container intended to
purchase plaintiff's chips in the future and further indicated
awillingness to discuss options "regarding chip storage and
reclamation." 1d. Mr. Porter testified that thismeant that
plaintiff could store the chips and sell them in bulk when
Stone Container resumed purchasing chips. Trial Tr. at 599
(Porter). Mr. Porter also testified that plaintiff did, in fact,
elect to store its chips for future sale to Stone Container. Id.
On April 22, 2006, plaintiff and Stone Container entered a
new contract for the sale of chips at aninitial price of
$17.00 per ton. PX 313. Mr. Porter testified that at that
point, Stone Container also purchased all of the chips that
plaintiff had stored. Trial Tr. at 600 (Porter).



[216] Defendant argues that plaintiff's calculations are
not accurate because they do not take into account the three
months in which Stone Container refused to purchase
plaintiff's chips. Def.'s Br. at 44 (docket entry 382, Sept. 2,
2005). The Court finds that through testimony and
documentary evidence, plaintiff has proven with reasonable
certainty that although Stone Container suspended its chip
purchasing for three months, when it resumed purchasing
chips it purchased the chips that plaintiff had stored. The
Court is satisfied that plaintiff would have had an outlet for
the chips that it would have produced in the absence of
defendant's breach.

[217] b. Bark

[218] Mr. Ness calculated bark prices by reference to
plaintiff's Bark Ledger. PPFF 1132(b); PX 316. The Bark
Ledger contains columns for among other things, date,
ticket number, carrier, gross,tare, and net. PX 316. The
Bark Ledger contains the notation "TRRI" in the column
labeled “carrier.” 1d. TRRI refers to Transporting
Renewable Resources, Inc., awholly-owned subsidiary of
plaintiff. Tria Tr. at 1930, 2042 (Porter). Defendant argues
that the Bark Ledger thus does not actually evidence any
invoices between plaintiff and any bark purchasers but only
shows that TRRI "was providing Precision Pine with
hauling services." Def.'s Br. at 44 (docket entry 382, Sept.
2, 2005). Moreover, defendant argues that plaintiff's
financial statements between April 1, 1994, and March 31,
1996, indicated that plaintiff earned only $5.87 per Mbf
(LT), rather than the $8.23 per Mbf (LT) rate used by Mr.
Ness. Id.

[219] Plaintiff argues that defendant's conclusion is
erroneous and identifies testimony from Mr. Tenney, Vice
President of Precision Pineduring the MSO suspensions,
that "Western Organics was the major purchaser [of bark]
and always have been." Trial Tr. at 2985 (Tenney). Plaintiff
assertsthat the Bark Ledger "in fact records actual invoice
numbers, amounts billed and billing dates." Pl.'s Resp. Br.
at 46 (docket entry 396, Nov. 14, 2005). Moreover, plaintiff
assertsthat, by including the years 1994 and 1995 within its
calculation of bark prices, defendant has skewed the actual
prices that plaintiff would have earned during the MSO
suspensions. Plaintiff notes that its financial statements
show that in 1996 plaintiff earned on average $8.03/Mbf
(LT) and in 1997 plaintiff earned on average $8.05/Mbf
(LT) for bark. Pl.'s Resp. Br. at 47 (docket entry 396, Nov.
11, 2005) (citing PX 246; PX 248).

[220] After reviewing theevidence, the Court finds
that plaintiff has proven that the Bark Ledger evidences
invoicesfor the sale of bark. The Court also finds that Mr.
Nesss use of a sdes price of $8.23/Mbf (LT) was
reasonable.

[221] c. Shavings

[222] Mr. Ness calculated the sales prices of shavings
from plaintiff's Shavings Record. PX 317. Defendant argues
that plaintiff did not have acontract to sell shavings and
that itsfinancial records did not show any revenue for
shavings during fiscal years 1995 and 1996. Def.'s Br. at 45
(docket entry 382, Sept. 2, 2005). However, plaintiff
introduced testimony from Mr. Porter that plaintiff sold its
shavingsto Arabian horse farms in Scottsdale, Arizona, and
that plaintiff also manufactured shavings into wood pellets
that plaintiff sold for home heating. Trial Tr. at 617, 1937
(Porter). Moreover, plaintiff argues that its profits from the
sales of shavings were recorded inits financial statements
as "miscellaneous.” Pl.'s Resp. Br. at 48 n.66 (docket entry
396, Nov. 14, 2005). The Court issatisfied that plaintiff's
Shavings Record represents actual sales of shavings to third
parties and that plaintiff had anadequate outlet for its
shavings.

[223] d. Grindings

[224] Plaintiff did not introduce any records into
evidence with respect to its sale of grindings. Rather, based
on his experience, Mr. Porter estimated that plaintiff would
haverealized profits of $5.00/ton of grindings, and Mr.
Nessrelied on this estimate. PPFF § 132(d). Here, the Court
finds that plaintiff-having produced no records, ledgers, or
invoices-hasintroduced too little evidence that plaintiff
would have sold grindings at a profit. Plaintiff may not
recover for lost grindings sales.

[225] 8. The Change in Gross Profits Before
Manufacturing Overhead is the Appropriate Measure of
Lost Profits

[226] Plaintiff's expert witness on damages, Mr. Ness,
calculated lost profits resulting from the defendant's breach
of contract as the change in "gross profits before
manufacturing overhead that plaintiff would have earned in
1995, 1996, and early 1997 from producing and selling
lumber and by-products from thetimber on the breached
sales, that, but for the breach, plaintiff would have
harvested between August 25, 1995 and December 4,
1996." Pl.'s Br. at 17 (docket entry 385, Sept. 12, 2005)
(citing PPFF  64). To arrive at this figure, Mr. Ness
subtracted from the total revenue plaintiff would have
earned from harvesting the breached sales the "various
direct manufacturing costs Precision Pine would have . . .
incurred had it harvested th[e] timber and produced lumber
and by-products from the sales asplanned.” Id. at 17--18.
According to Mr. Nesss expert accounting opinion, the
change in gross profits before manufacturing overhead is
the appropriate measure of lost profits damages "because
manufacturing overhead as well as genera [and]
administrative expenses remained static irrespective of the



suspension.” 1d. at 18 (citing PPFF 66). In other words,
plaintiff continued to incur manufacturing overhead and
general and administrative expenses without regard to the
defendant's breach.

[227] Defendant challenges Mr. Ness's assertion that
gross profits before manufacturing overhead is the
appropriate measure of lost profits and argues that plaintiff
"has presented no viable calculation of damages under its
lost volume seller theory." Def.'s Br. at 18 (docket entry
382, Sept. 2, 2005). According to the Government, the
Court haspreviousy "ruled that a lost volume seller is
entitled to recover only 'net profit.” 1d. (citing Precision
Pine & Timber, Inc. v. United States, 63 Fed. Cl. 122, 133
(2004)). Defendant argues that Mr. Ness's report "does not
provide a 'net profits' figure or even provide sufficient
information to derive net profits." Def.'sResp. Br. at 27
(docket entry 395, Nov. 14, 2005) (citing Tria Tr. at 2428,
2666--67 (Ness)). Finaly, defendant asserts that, because
Mr. Ness "did not make any deduction for manufacturing
overhead, general and administrative expenses, other
income and expenses, ortaxes'-deductions defendant
maintains "would berequired to provide afigure for net
profits'-plaintiff has failed to provide an appropriate figure
for damages. Def.'s Br.at 18--19 (docket entry 382, Sept. 2,
2005) (citing Tria Tr. at 2592--94, 2717 (Ness); PX 1012).

[228] Asapreliminary matter, defendant misconstrues
the language in this Court's earlier opinion when it asserts
that Precision Pine is "entitled to recover only 'net profit."
Id. at 18. In Precision Pine & Timber, Inc., 63 Fed. Cl. at
133, the Court denied defendant's motion for summary
judgment because genuine issues of material fact remained
with regard to whether plaintiff was entitled to be
compensated as a "lost volume seller.” The Court relied
upon an illustration from the RESTATEMENT (SECOND)
OF CONTRACTS toexplain theconcept of lost volume
damages:

[229] A contracts to pave B's parking lot for $10,000.
B repudiates the contract and A subsequently makes a
contract to pave a similar parking lot for $10,000. A's
business could have been expanded to do both jobs. Unless
it isproved that hewould not have undertaken both, A's
damages are based on the net profit he would have made on
the contract with B, without regard to the subsequent
transaction.

[230] Precision Pine & Timber, Inc., 63 Fed. Cl. at
133 (emphasis added) (quoting RESTATEMENT
(SECOND) OF CONTRACTS § 347, illus. 16 (1981)). The
Court further explained that

[231] [i]f theinjured party could and would have
entered into the subsequent contract, even if the contract
had not been broken, and could have had the benefit of

both, he can be said to have "lost volume" and the
subsequent transaction is not asubstitute for the broken
contract. The injured party's damages are then based on the
net profit that he has lost as aresult of the broken contract.

[232] Id. (emphasis added) (quoting RESTATEMENT
(SECOND) OF CONTRACTS § 347, cmt. f). The Court
quoted these passages for the purpose of describing lost
volume damages. As set forth above, the Court has
concluded that plaintiff is not entitled to be treated as a lost
volume seller for purposes of calculating damages. The
passages quoted do not constitute a ruling by the Court that
plaintiff isentitled torecover only net profits. Therefore,
the Court'searlier opinion does not provide a basis for
defendant's argument that plaintiff isentitled only to net
profits as damages.

[233] "Contract remedies aredesigned to make the
non-breaching party whole." Holland v. United States, 75
Fed. Cl. 483, 489 (2007) (quoting Cal. Fed. Bank v. United
States, 395 F.3d 1263, 1267 (Fed. Cir. 2005)). When a
breach of contract occurs, the "benefits that were expected
from the contract, 'expectancy damages,’ are often equated
with lost profits, athough they caninclude other damage
elements as well." Glendale Fed. Bank, FSB v. United
States, 239 F.3d 1374, 1380 (Fed. Cir. 2001). Damages
based on the non-breaching party's expectation interest are
measured by "(a) the loss inthe value to him of the other
party's performance caused by its failure or deficiency, plus
(b) any other loss, including incidental or consequential
loss, caused by the breach, less (c) any cost or other loss
that he has avoided by not having to perform.”
RESTATEMENT (SECOND) OF CONTRACTS § 347;
see aso Kutner Buick, Inc. v. Am. Motors Corp., 868 F.2d
614, 618 (3d Cir. 1989) ("The effect on net income must be
measured by revenue lost less costs avoided. . . . Fixed or
unavoidable costs are by definition unrelated to the
individual income producing activity and thus are not
relevant to the change in net profit calculation.”); Hallmark
Ins. Adm'rs, Inc. v. Colonia Penn Life Ins. Co., 990 F.2d
984, 989 (7th Cir. 1993) ("[A] party harmed by another's
breach of contract is entitled to collect those lost net
revenues that would have helped defray fixed costs and
contributed to profit.").

[234] Mr. Nessmaintains that plaintiff's lost profits
are properly determined from gross profits before
manufacturing overhead, which is equivalent to total
revenue less direct manufacturing costs. If the Government
had not breached the timber sale contracts, plaintiff would
have derived revenue from the sale of lumber and lumber
by-products. Trial Tr. at 2219 (Ness); PX 1012.

[235] Mr. Nesstestified that "direct manufacturing
costs are the ones that relate most directly to manufacturing.
In other words, you could call themvariable costs. As



manufacturing goes up, these costs go up. As manufacturing
goes down, these costs go down. They vary directly." Tria
Tr. a 2264 (Ness). If defendant had not breached the
contracts, plaintiff's direct manufacturing costs would have
included stumpage, logging and hauling costs, severance
tax, sawmill costs, green lumber hauling costs, and dry kiln
and planer costs. Trial Tr. at 2219--20 (Ness); PX 1012. It
followsthat Mr. Ness's calculation of gross profits before
manufacturing overhead represents the loss in value of the
defendant's performance under the contracts less the costs
plaintiff avoided by not harvesting timber and producing
lumber. See RESTATEMENT (SECOND) CONTRACTS §
347.

[236] Once gross profits before manufacturing
overhead have been calculated,

[237] [d]educting manufacturing overhead (e.g.,
property taxes, general insurance, supervisor wages, repairs
and maintenance, etc.) thendetermines what Precision
Pine's gross profit would have been. Subtracting general
[and] administrative overhead ([e.g.,] officer salaries, sales
expenses, accounting department payroll taxes, workman's
comp, group medical insurance, etc.) from gross profit then
yields operating income. Finally, deducting from operating
income other items such as interest income, interest
expenses, gains [and] losses, and gains [and] losses from
subsidiaries, yields net income before taxes, otherwise
termed 'net income.'

[238] PPFF 66 n.5 (internal citations omitted). Mr.
Nesstestified that it would be inappropriate to calculate net
profits based on the "net income ling" because such a
calculation would require "a lot of allocations, and you
would be alocating things that are inappropriate to
dlocate Tria Tr. a 2587 (Ness). He described
manufacturing overhead and general and administrative
expenses as costs that "would tend to stay static over a
range" of timber-harvesting and lumber-producing activity.
Trial Tr. at 2755--56 (Ness). As fixed costs, these expenses
are not avoided by abreach of contract and, accordingly,
they cannot properly be taken into account when calculating
anon-breaching party's expectation damages. "In other
words, to calculate ‘what would have changed' between the
scenario Precision Pinewould have faced because of the
breach and the scenario that Precision Pine would have
faced absent the breach, Mr. Ness did not need to factor in
these dtatic costs" PPFF § 66 (citing Tria Tr. at
2756--57(Ness)). Therefore, the change in gross profit
before manufacturing overhead isthe appropriate measure
of Precision Pine's expectation damages.

[239] 9. Paintiff Must Recalculate its Expenses

[240] a. Logging and Hauling Expenses

[241] Mr. Porter testified that he based the logging
and hauling expenses used by Mr. Ness on plaintiff's
"logger pay records,” which show the actua rate plaintiff
paid for logging and hauling. Tria Tr. at 516, 560, 577--80
(Porter); PX 307. Defendant argues that Mr. Ness should
have independently derived these costs rather than relying
on the representations of Mr. Porter. Def.'s Br. at 42 (docket
entry 382, Sept. 2, 2005); see also Trial Tr. at 2697 (Ness)
("[Mr. Porter and plaintiff's counsel] gave me the numbers
off invoices."). Defendant argues that Mr. Ness should have
used plaintiff'scomprehensive financial data to derive
logging and hauling costs. Def.'s Br. at 42 (docket entry
382, Sept. 2, 2005). In its Proposed Findings of Fact,
defendant purports to show the actual costs that it alleges
that plaintiff would have incurred for each contract. DPFF
9191 548--55. Plaintiff objects to this methodology because
plaintiff alleges that defendant's methodology isbased on
defendant’s estimates of the volume of timber that plaintiff
harvested, rather than the actual volumes that plaintiff
harvested. Pl.'s Resp. Br. at 42 (docket entry 396, Nov. 14,
2005). Inredlity, plaintiff argues, it often harvested more
timber than the Forest Service estimated. Id. (citing Trial
Tr. at 5325--26 (Smith)).

[242] The Court is not satisfied that plaintiff has
calculated its logging and hauling costs with reasonable
certainty. Based on the testimony and plaintiff's exhibits, it
isunclear to the Court exactly how plaintiff derived its
logging and hauling costs. Mr. Ness indicated that he used
therates given to him off "invoices." Plaintiff introduced
only three memoranda (i.e., "logger pay records') from Mr.
Smith to plaintiff's accountant which directed the
accountant to pay for logging and hauling. The Court is not
persuaded, nor has plaintiff argued, that these three records
embody all of plaintiff's logging and hauling expenses
during the MSO suspensions. It isunclear if thefigures
used by Mr. Ness werebased on these three logger pay
records or whether plaintiff used alarger sample. Itis also
unclear how plaintiff derived the sample ultimately relied
upon by Mr. Ness. Plaintiff must recalculate its logging and
hauling costs using the total cost of logging and hauling
from its annual financial statement for the fiscal year ending
in 1995, PX 248, divided by plaintiff's total harvested
timber for the fiscal year ending in 1995*fn53 as set forth in
PX 131, Exhibit 10.

[243] b. Manufacturing Expenses

[244] Mr. Ness tedtified that he based his
manufacturing cost calculations on historical cost data from
plaintiff'sfinancial statements. Tria Tr. at 2176--77 (Ness).
Defendant argues that Mr. Ness "ignores various categories
in Precision Pine's contemporaneous ‘cost comparison
reports.” Def.'s Br. at 42 (docket entry 382, Sept. 2, 2005).
As aconsequence, defendant asserts that plaintiff's actual
costswere over 50 percent higher than the costs used by



Mr. Ness. Id. Plaintiff argues that Mr. Ness determined that
the cost comparison reports were unreliable because they
could not be reconciled with plaintiff's financial
statements.Pl.'s Resp. Br. at 44 (docket entry 396, Nov. 14,
2005). Plaintiff further argues that contrary to defendant's
assertions, Mr. Nessscalculations were actualy divided
into more cost categories than the cost comparison reports.
Id. Moreover, plaintiff asserts that defendant's experts could
not explain who created the cost comparison reports or for
what purposes they were used. Id. In short, plaintiff argues
that the cost comparison reports are unreliable.

[245] The Court admitted the September 1995 cost
comparison report as a business record. Triad Tr. at
3013--14 (G. Miller, Judge). Before admission as a business
record, defendant attempted to lay thefoundation for the
cost comparison report through the testimony of Mr.
Tenney. Id. at 3012--13 (Harrington). Mr. Tenney testified
that he could not recall having ever seen the September
1995 cost comparison report (or any cost comparison
report) before. 1d. (Tenney).

[246] Mr. Tenney speculated that Mr. Porter may
have created the cost comparison reports. |d. Mr. Porter,
however, did not testify to the methods used to create the
cost comparison reports. There are no representations in the
record as to the genera reliability of the cost comparison
reports. Defendant argues that Mr. Ness"ignores various
categories' contained in plaintiff's cost comparison reports.
The Court cannot discern to which categories defendant is
referring.*fn54 Mr. Ness tedtified that he culled the
information used to calculate plaintiff's manufacturing costs
from plaintiff's financia statements. Defendant does not
dispute the accuracy of the information contained in
plaintiff'sfinancial statements, and in fact relies on the
information contained in the financial statementsin arguing
that plaintiff overstated itslogging and hauling expenses.
Supra, Section 11.A.9.5; Def.'s Br. at 42 (docket entry 382,
Sept. 2, 2005). The Court finds that there is no basis to
conclude that the cost comparison reports more accurately
projected plaintiff's manufacturing costs than the figures
that plaintiff obtained from plaintiff's financial statements.
The Court finds that plaintiff has proven its manufacturing
costs with reasonable certainty.

[247] 10. Profits Actualy Earned on the Breached
Sales in the Post-Suspension Period Must Be Taken Into
Account in Computing Lost Profits Caused by the
Government's Breach

[248] Mr. Ness caculated that plantiff's
post-suspension profits on the breached sdles totaled
$803,353.12. PX 182, Ex. 1. Defendant argues that, in his
calculation of post-suspension profits, Mr. Ness improperly
reduced the profits earned on thebreached sales in the
post-suspension period by subtracting the default damages

assessed against plaintiff by this Court in Precision Pine &
Timber, Inc. v. United States, 75 Fed. Cl. 80 (2006)
(Precision Pine 1), the increased logging and hauling costs
plaintiff incurred during the post-suspension period, and the
increased overhead costs plaintiff incurred during the
post-suspension period. Def.'s Br. 46--48 (docket entry 382,
Sept. 2, 2005). Plaintiff replies that defendant has failed in
each instance todemonstrate that plaintiff's calculation
lacked reasonable certainty, and so Mr. Ness'sdamages
caculation, including his caculation of plaintiff's
post-suspension profits, should stand. Pl.'s Resp. Br. at 51
(docket entry 396, Nov. 14, 2005) .

[249] a. Plaintiff May Not Reduce Its Post-Suspension
Profits by the Amount of Damages Awarded Defendant in
Precision Pinell

[250] In calculating the financial impact to plaintiff in
the post-suspension period, Mr. Ness subtracted damages
claimed by the Forest Service inPrecision Pine Il from
plaintiff's gross post-suspension profits. Trial Tr. at 2402
(Ness). Defendant argues that Mr. Nessfailed toexplain
why he deducted this amount from plaintiff's
post-suspension profits and, furthermore, that "there exists
no basis [for plaintiff] to recoup in this action default
damages that are owed to the Forest Service pursuant to the
Court'sdecision in [Precision Pine I1]." Def.'s Br. at 46--47
(docket entry 382, Sept. 2, 2005).

[251] Plaintiff responds that defendant's argument is
conclusory and that it cites no "law, expert opinion or other
evidence in support of its argument.” Pl.'s Resp. Br. at 52.
According to plaintiff, but for the suspensions, plaintiff
would have timely harvested al of the contracts and would
not have been subject to default proceedings. It follows,
plaintiff argues, that the breach was the proximate cause of
the damages claimed by the Forest Service. Furthermore,
plaintiff contends, if it is not permitted to reduce its
post-suspension profits by the amount of damages due
defendant pursuant to Precision Pine Il, defendant will
receive adouble benefit and plaintiff will be in aworse
position than it would have been absent a breach. Id.

[252] Plaintiff iscorrect that defendant did not cite
any authority to support itscontention that there was no
basis for reducing plaintiff's post-suspension profits by the
amount of damages assessed in Precision Pine Il. However,
where, as here, plaintiff seeks expectancy damages, it is
incumbent on plaintiff to establish, in the but-for world,
"what might have been." Bluebonnet Sav. Bank FSB v.
United States, 67 Fed. Cl. 231, 238 (2005) (quoting
Glendale Fed. Bank, FSB v. United States, 239 F.3d 1374,
1380 (Fed. Cir. 2001)). It is, therefore, not defendant's
burden to explain why plaintiff's post-suspension profits
should not bereduced by the damage award in Precision
Pine I, but plaintiff's burden to establish that plaintiff's



post-suspension profits should be reduced and by what
amount.

[253] Plaintiff hasfailled to meet itsburden in this
regard. When asked by the Court why heincluded the
contract damages from Precision Pine |1l as an element of
damages in thepresent case, Mr. Nesstestified that his
assignment was to determine the "financial impact to
Precision Pine in the post-suspension period," and that the
damages had afinancial impact. Trial Tr. at 2402 (Ness);
seedso id. at 2463--64 (Ness). Plaintiff did not, however,
demonstrate that the damages it paid in Precision Pine 1l
could appropriately be used to reduce theamount of its
post-suspension profits in the present case.

[254] Furthermore, plaintiff's assertion that not
reducing the amount of post-suspension profits would
congtitute adouble recovery for defendant isincorrect. To
the contrary, were theamount of post-suspension profits
reduced, it would negate defendant's recovery in Precision
Pine 11.*fn55 Inasserting that it expected defendant to
"continue to pursue a separate recovery of these same
default damages’ in Precison Pine Il, plaintiff
mischaracterizes the nature of defendant's claim; defendant
is not looking to receive again the same damages it received
inPrecision Pine Il. Rather, it seeks to prevent plaintiff
from recovering the damages which plaintiff was previously
required to pay to defendant.

[255] Perhaps most important, however, is that if the
Court were to permit plaintiff to reduce its post-suspension
profits by the amount awarded defendant in Precision Pine
11, it would have the effect of undoing the Court's summary
judgment decision that case. In itsdecision on summary
judgment, the Court held that plaintiff had the option to: "1)
entirely discontinue performance under the contract, 2)
explicitly reserve itsright to discontinue performance for
the material breach, or 3) waive the right and continue
performance under the contract." Precision Pine & Timber,
Inc. v. United States, 62 Fed. Cl. 635, 648 (2004). The
Court determined that:

[256] Inlight of Precision's continued manifestation
of its intention to perform under the contracts and the lack
of timely notice to the Forest Service regarding Precision's
assertion of material breach, this Court concludes that it
would be unjust under the circumstances to allow Precision
to avoid liability for its breaches based on the assertion of
prior material breach.

[257] Id. at 650--51. If plaintiff were permitted to
reduce its post-suspension profits by the amount of
damages due defendant pursuant to Precision Pine I, it
would have the effect of negating the Court's previous
holding and plaintiff would evade liability for its own
breach of contract. The Court views plaintiff's argument as

acollateral attack on its previous decision in Precision Pine
11, and declines permit plaintiff to avoid breach of contract
liability in this manner. Therefore, the amount of
post-suspension profits plaintiff must take into account in
calculating its damages will not be reduced by the amount
awarded defendant in Precision Pine .

[258] b. Plaintiff May Not Deduct Increased
Manufacturing and Administrative Overhead Costs From Its
Post-Suspension Profits Because These Expenses Represent
Fixed Costs That Plaintiff Would have Incurred Irrespective
of the Breach

[259] In addition to reducing plaintiff's
post-suspension profits by the Precision Pine 11 damages,
Mr. Ness aso subtracted $216,914.00 in increased
manufacturing overhead from his calculation of
post-suspension profits. PX 182, Ex. 1. Defendant objects
to Mr. Ness'sreduction of post-suspension profits by the
costs incurred in the post-suspension period. Plaintiff
respondsthat it calculated its post-suspension profits with
reasonable certainty, using the actual costs it incurred in the
post-suspension period.

[260] Mr. Ness further subtracted $321,849.00 in
increased administrative overhead from hiscalculation of
plaintiff's post-suspension profits. PX 182, Ex. 1. Defendant
raisessimilar objections to Mr. Ness's use of increased
administrative  overhead to  reduce  plaintiff's
post-suspension profits, arguing that Mr. Ness lowered the
baseline for hiscalculation of overhead using phantom
values, that he erroneously based theincreased overhead
costs on per unit charges, and that plaintiff actualy
benefitted from the suspensions, earning more from
post-suspension harvesting than it would have earned had
there been no suspension. Def.'s Br. at 47--48 (docket entry
382, Sept. 2, 2005).

[261] Plaintiff responds that, in fact, its
post-suspension per-unit administrative overhead costs were
higher than its per-unit costs during the suspension period,
and that theincreased overhead costs must betaken into
account in determining plaintiff's post-suspension profits.
Pl.'s Resp. Br. at 53 (docket entry 396, Nov. 14, 2005)
(citing PX 182, Ex. 9). Plaintiff concedes that itslumber
production was scaled back in the post-suspension period as
compared with the pre-breach period. 1d. a 54.
Nonetheless, plaintiff contends, as with the increased
manufacturing costs, the increased administrative overhead
represents real costsincurred by plaintiff and "must be
taken into account" in calculating plaintiff's post-suspension
profits. Id. Finaly, plaintiff contests defendant's assertion
that it benefitted from the suspensions, contending that
defendant’s use of plaintiff's net sales figures does not show
that plaintiff's profit was higher and, in fact, its profit was
lower in the post-suspension period than it would have been



during the suspension period in the absence of defendant's
breach. Id. at 55.

[262] While plaintiff has established that its per-unit
manufacturing and administrative overhead costs were
higher in the post-suspension period than they were during
the suspension period, it has not established that its
post-suspension  profits should be reduced by those
expenses. Infact, in discussing the appropriate measure of
lost profits, plaintiff argued, and the Court agreed, that its
lost profits damages should not bereduced by the amount
of manufacturing and administrative overhead it incurred,
because plaintiff continued to incur those costs irrespective
of the breach. Supra, Section I1.A.8; see also Pl.'s Br. at 18
(docket entry 386-2, Sept. 12, 2005). That argument,
compelling in the context of lost profits damages, is equally
compelling in determining plaintiff's post-suspension
profits. While it istrue, asplaintiff argues, that it actually
incurred such overhead costs in the post-suspension period,
it isequally true that plaintiff would haveincurred these
costsirrespective of defendant's breach. Therefore, the
amount of post-suspension profits plaintiff must take into
account as it calculates its damages will not be reduced by
theincreased manufacturing and administrative overhead
costs plaintiff alleges it incurred in the post-suspension
period.

[263] c. InCadculating the Profits It Made in the
Post-Suspension Period, Plaintiff May Deduct the Actual
Logging and Hauling Costs That It Incurred

[264] In calculating its post-suspension profits,
plaintiff reduces its gross profits by the logging and hauling
costs that it actually incurred in the post-suspension period.
See Tria Tr. at 2705--07 (Ness). Both parties agree, that in
contrast with manufacturing and administrative overhead,
logging and hauling costs represent  direct manufacturing
expenses that should be deducted from grossrevenue in
calculating lost profits. Trial Tr. at 2219--20 (Ness); Def.'s
Br. at 42 (docket entry 382, Sept. 2, 2005). Defendant,
however, characterizes the logging and hauling costs used
by plaintiff as "increased logging and hauling costs.” Id. at
47. 1t isinitially unclear what defendant means when it
alegesthat these costs are "increased” in light of plaintiff's
uncontroverted assertion that it has caculated its
post-suspension profits with reference to itsactual costs.
The Court infers that defendant isarguing plaintiff should
have calculated its profits in the post-suspension profits
with reference to the logging and hauling expenses that
plaintiff would have incurred during the suspension period
rather the higher costs that plaintiff actually incurred in the
post-suspension period. However, as the Court has stated
"plaintiff must reduce the profits it would have earned on
the suspended contracts by the profits it actually earned on
such contracts in the post-suspension period." Supra, p. 16
(emphasized added). To calculate the profits it actualy

earned on the breached contracts in the post-suspension
period plaintiff must first calculate its actual revenue earned
on the breached contracts in the post-suspension period and
deduct from that figure its actual direct manufacturing
costs.

[265] Defendant also argues that plaintiff's use of its
actual logging and hauling costs isimpermissible because
plaintiff had not previously asserted any claim for increased
logging and hauling costs in this case, and such a claim had
been rejected with respect to the O.D. Ridge and the Hay
contracts. Def.'s Br. at 47 (docket entry 382, Sept. 2, 2005).
Defendant thus argues that plaintiff's "attempt to resurrect
(or assert for the first time) claims for increased logging and
hauling costs isimproper.” 1d. Here, defendant's argument
isclosely analogous to the Court's discussion, supra, note
14, regarding thedistinction between a'claim" for offset
and the ordinary deductions applied in the lost profits
calculus. Plaintiff is not "asserting aclam" for increased
logging and hauling costs-as defendant suggests-but rather
attempting to caculate its actua profits in the
post-suspension period for the purpose of determining its
lost profits on the breached contracts. The Court holds that
plaintiff may utilize its actual logging and hauling to
determine its actual profits earned on the breached contracts
in the post-suspension period.

[266] B. Contract Claims Under CT 6.01

[267] In addition to its claim for compensation under
a breach of contract theory, plaintiff aso seeks
compensation under contract clause CT 6.01, see, eg. PX
170 (CT 6.01), which provides in pertinent part that the
contracting officer may require the contractor to suspend
operations for, among other things, compliance with a court
order. CT 6.01 further provides that in the event of an
interruption or delay of a contractor's operations arising out
of the contracting officer'sexercise of the government's
right to impose asuspension, the contractor isentitled to
"out-of-pocket expenses incurred as a direct result of
interruption or delay of operations under thisprovision.
Out-of-pocket expenses do not include lost profits,
replacement cost of timber, or any other anticipatory losses
suffered by Purchaser.” In addition, CT 6.01 provides that
recovery of the expenses described in that provision isto be
the contractor's "sole and exclusive remedy" for the
imposition of a suspension of operations.

[268] Defendant argues that CT 6.01 and common law
breach of contract claims are"aternative avenue[s| of
recovery." Def.'s Br. at 61 (docket entry 382, Sept. 2, 2005).
As support, defendant cites Admiral Financial Corporation
v. United States, 378 F.3d 1336 (Fed. Cir. 2004) which held
that aplaintiff may not recover both expectancy damages
and restitution. Def.'s Br. at 8 (docket entry 382, Sept. 2,
2005). Plaintiff responds that Admiral Financial is not on



point because plaintiff is not seeking restitution. Pl.'s Resp.
Br. a 11 (docket entry 395, Nov. 14, 2005). Moreover,

plaintiff cites Y ankee Atomic Elec. Co. v. United States, 42
Fed. Cl. 223, 232 (1998), aff'd sub nom. Maine Yankee
Atomic Power Co. v. United States,225 F.3d 1336 (Fed.

Cir. 2000), for the proposition that claims brought pursuant
to contractual terms and breach of contract remedies are not
mutually exclusive. Although this general principle is
sound, Yankee Atomic contains an important qualification
to this general rule which is applicable in this case, namely,
"the presence of alimited contractual remedy for abreach
does not automatically bar a court action for additional

relief unless the parties clearly agreed that the contractual

remedy would be exclusive" Id. Here, the applicable
contractual language provided that in the event of a
suspension, the contractor's "sole and exclusive remedy"
was the recovery of out-of-pocket expenses. In addition, the
contract clause specifically excluded "lost profits,
replacement cost of timber, or any other anticipatory
losses.” Consequently, to the extent that plaintiff seeks to
exercise itsrights under the terms of the contract, it must
aso subject itself to the limitations of that contractual right,
which in this case prohibits the recovery of lost profits. The
Court holds that plaintiff may not recover under both CT
6.01 and under itscommon law breach of contract claim.
Plaintiff may only recover under CT 6.01 with respect to
those contracts upon which it does not seek breach of
contract remedies-i.e. the St. Joe and Hutch-Boondock

contracts, which Chief Judge Damich held defendant did
not breach.*fn56

[269] The categories of expenses for which plaintiff
reguests compensation pursuant to CT 6.01 for the St. Joe
and Hutch-Boondock contracts are: (1) claim preparation
expenses; (2) bond costs aong with a 7.6% mark-up
attributable to overhead and a 10% mark-up attributable to
profit; (2) interest on its down payment on the
Hutch-Boondock sale aong with a 7.6% mark-up
attributable to overhead and a 10% mark-up attributable to
profit*fn57 PX 131, Exhibit 2. Defendant asserts that
"[c]laim preparation costs-like attorney fees-are not
ordinarily recoverable by aplaintiff."

[270] Def.'s Br. at 63 (docket entry 382, Sept. 2, 2005)
(citing Singer Co. v. United States, 215 Ct. Cl. 281, 568
F.2d 695, 721 (1977)). Defendant argues that plaintiff may
not recover for any bond costs that the Forest Service has
not already paid plaintiff because plaintiff has not furnished
the necessary proof of suchexpenses*fn58 Defendant
arguesthat profits are not recoverable because profits are
anticipatory losses and are excluded from recovery by terms
of the contract. Similarly, defendant argues that the express
language of CT 6.01 precludes plaintiff from recovering for
overhead because overhead is anindirect expense rather
than adirect expense. Id. at 69. Defendant argues that as a
matter of law, plaintiff is not entitled to interest absent an

express and unambiguous waiver of sovereign immunity.
Id. a 66. Last, defendant argues that plaintiff has not
demonstrated an entitlement to snow removal costs and log
transfer costs. Id. at 67--68.

[271] As discussed previously, supra, p. 54, the
interpretation of government contracts is amatter of law,
Textron Defense, 143 F.3d at 1468 (Fed. Cir. 1998), which
"begins with the language of the written agreement.” Coast
Fed. Bank, 323 F.3d a 1038. Contract language is
construed to give words their plain and ordinary meaning,
as understood by areasonably intelligent person familiar
with the contemporaneous circumstances. Olympia Props.,
54 Fed. Cl. at 152. Here, the relevant contractual provision
provides that plaintiff is entitted to "out-of-pocket
expenses." The plain meaning of "out-of-pocket expense” is
"[a]n expense paid from one's own funds." BLACK'S LAW
DICTIONARY 618 (8th ed. 2004) (expense). This
definition excludes those losses that are not paid out of
one'sfunds. Moreover, thelanguage in CT 6.01 provides
that "[p]urchaser agrees to provide receipts or other
documentation [of out-of-pocket expenses] to the
Contracting Officer which clearly identify and verify actual
expenditures." Taken together, the Court holds that to
recover an out-of-pocket expense under CT 6.01, plaintiff
must demonstrate that it made an actual expenditure paid
out of its own funds.

[272] Certain of the categories of compensation that
plaintiff seeks to recover are incompatible with this
definition of out-of-pocket expense. Neither interest nor
"profit" congtitute actual payments made out of plaintiff's
own funds. Rather, these losses are anticipatory in nature.
Plaintiff argues that interest compensates plaintiff for its
"inability to use cash . . . or its equivalent." Pl.'s Resp. Br. at
68 (docket entry 395, Nov. 14, 2005).However, inability to
use cash isnot aloss resulting from an actual expenditure
from plaintiff's funds. Similarly, plaintiff argues that it
should be entitled to recover profits or else plaintiff would
"simply break even on itsoperations." Id. at 70.However,
the loss described by plaintiff is also not a lossresulting
from an actual expenditure from plaintiff's funds.

[273] Plaintiff requests a 7.6 % overhead charge on
certain "miscellaneous  expenses' including bond costs,
snow removal costs, and log transferring costs. The Court is
not persuaded by defendant's argument that overhead is
never recoverable as an out-of-pocket expense because it is
anindirect cost that is not "incurred as adirect result of
interruption or delay of operations under [CT 6.01]." The
Court can conceive of dituations in which overhead
expenses actually paid out of the claimant's funds could be
recoverable. However, here, plaintiff has not proven that a
flaa 7.6 % charge on top of plaintiff's other expenses
representsthe amount actually paid as required by CT 6.01.
Thus, under CT 6.01, plaintiff is not entitled to its requested



overhead costs.

[274] The Court finds that to the extent that plaintiff
may recover its claim preparation costs as out-of-pocket
expenses,*fn59 plaintiff has failed to prove those costs with
reasonable certainty. Plaintiff requests atotal of $23,219.04
in claim preparation costs. PPFF 153. That amount is not
apportioned among the severa contracts at issue. Plaintiff
argues that "given the sheer volume of data and complexity
of plaintiff's claim letters . . . , the expenses that plaintiff
seeksto recover . . . are quite modest." Pl.'s Resp. Br. at 66
(docket entry 395, Nov. 14, 2005). However, the reason that
plaintiff's claim letters were complex was because the claim
letters sought lost profits-a category of damages that are
explicitly excluded as an out-of-pocket expense. The
portions of the St. Joe and Hutch-Boondock claims that are
recoverable aslegitimate out-of-pocket expenses (i.e. the
portions relating toincreased bond costs) are not very
complex and likely consumed a minute fraction of the
overall effort needed to prepare plaintiff's claim letters.
Plaintiff has not provided the Court any basis to determine
the expenses associated with claim preparation for its
legitimate out-of-pocket expenses.

[275] Plaintiff also requests an additional $615.33 in
bond costs. These costs would meet the Court's
interpretation of the term out-of-pocket expenses, and
defendant does not challenge the recovery of bond costs
generaly. Defendant argues, however, that in this case
plaintiff has failed to provide the necessary proof of these
costs asrequired by CT 6.01 (requiring "receipts or other
documentation."). Here, plaintiff arguesthat Mr. Ness relied
on figures "reported by Precision Pine" PPFF q 157.
However, plaintiff has not furnished any documentary
evidence that tends to show the costs that it aleges it
incurred. Plaintiff istherefore not entitled to recover these
expenses by the express terms of the contract.

[276] C. Other Consequential Damages

[277] 1. Plaintiff May Recover Mill Inefficiency
Costs On the Brann Contract

[278] Plaintiff requests damages to compensate it for
manufacturing inefficiencies that it alleges arose due to "the
lower volume of logs feeding [its] mills as well asthe lower
quality of the mix of logs feeding [its] mill[s], both of
which resulted from Precision Pine being denied access to
timber on the breached contracts." PPFF § 144; Trial Tr. at
2375 (Ness). Plaintiff's expert, Mr. Ness, calculated the mill
inefficiencies suffered by plaintiff by comparing the "direct
manufacturing costs per Mbf (LT) that Precision Pine
incurred in the 17 months prior to the suspension with the
direct manufacturing costs per Mbf (LT) that it incurred
during the suspension period." PPFF 1 145.

[279] Defendant argues that plaintiff failed to
establish that it is entitled to recover these expenses because
plaintiff's method is based on the assumption that the entire
loss of efficiency was attributable to the MSO suspensions
and did not apportion its inefficiencies across other
potential causes for its log shortage. Def.'s Br. at 49 (docket
entry 382, Sept. 2, 2005). By anaogy, defendant argues that
"Mr. Ness's calculations resemble the disfavored ‘total cost'
approach in the construction context." 1d. (citing Cavelier
Clothes, Inc. v. United States, 51 Fed. Cl. 399, 417 (2001)).

[280] As apreliminary matter, plaintiff's claim for
damages relating to its loss of efficiency during the
suspension period again raises the issue of independent and
collateral undertakings. Asdiscussed supra, Section 1.B,
plaintiff in this circuit is entitled only to damages that flow
from the subject matter of the breached contracts. Plaintiff,
as amatter of law, isnot entitled to "recovery for general
loss of business, the claimed loss of the entire [company's]
net worth, and losses and the non-federal [contracts]-such
damages are al deemed too remote and consequential.”
Olin Jones, 225 Ct. Cl. at 744 (alterations in original)
(quoting William Green Construction Co. v. United States,
201 Ct. Cl. 616, 477 F.2d 930 (1973)); see aso Wdlls
Fargo, 88 F.3d at 1022 (plaintiff may not recover
"anticipated profits of its entire business enterprise")
(quoting Ramsey, 121 Ct. Cl. at 434). To the extent that
plaintiff's business is wounded by defendant's breach,
plaintiff can only recover losses associated with its
weakened condition that relate to itsperformance of the
breached contract. See, e.g., Olin Jones, 225 Ct. Cl. at 743
n.4 ("For example, by making it impossible for plaintiff to
borrow money to finance thiscontract, to obtain further
necessary bonds for this contract, or to obtain materials or
personnel with which to perform this contract.") Put another
way, to the extent that plaintiff's mills were operating at less
than normal efficiency, plaintiff may recover for the effects
of the inefficiency associated with the milling of logs from
the breached contracts, but may not recover mill
inefficiency costs experienced on other collateral contracts.

[281] Here, the only breached contract that plaintiff
harvested and milled during the suspension period was the
Brann contract. Therefore, to the extent that defendant's
breach caused plaintiff's mill inefficiencies, as amatter of
law, plaintiff is only eligible to recover such losses incurred
in performance of the Brann contract. The Court finds that
plaintiff has demonstrated that its mills operated with less
efficiency during the M SO suspensions because of alack of
supply of logs. To theextent that defendant argues that
plaintiff's calculations are not accurate because plaintiff
attributes the entire loss of efficiency to defendant's
breaches, the Court again holds that to the extent that
plaintiff's damage calculations suffer from imprecision, "the
burden of imprecision does not fall on the innocent party."
LaSalle Taman Bank, 317 F.3d at1374. "If areasonable



probability of damage can be clearly established,
uncertainty as to the amount will not preclude recovery." 1d.
(quoting Locke v. United States, 151 Ct. Cl. 262, 283 F.2d
521, 524 (1960)). Here, the Court finds that plaintiff has
established with reasonable certainty that its mill
inefficienciesresulted from aninsufficient supply of logs
caused by defendant's breaches.

[282] 2. Plaintiff Is Not Entitled to Recover Increased
Hauling Costs Incurred on the Hay Contract in the
Post-Suspension Period

[283] Plaintiff also requests expenses related to
increased costs of hauling logs harvested from the Hay sale
toits Winslow Mill. PPFF 1 45. Plaintiff argues that but for
defendant's breach it would not have been forced to closeits
Eagar Mill, which iscloser inproximity to the Hay sale
than the Window Mill. Pl.'s Resp. Br. at 58 (docket entry
395, Nov. 14, 2005); PPFF 1 42. Defendant argues, among
other things, that awarding increased hauling costs onthe
Hay sale would constitute double-recovery.

[284] The Court finds that plaintiff's methodology
dready takes hauling costs into account in calculating
profits in the post-suspension period. See PX 182, Exhibit
2, p. 15 (showing a "Logging & Hauling" cost of
$584,852.99). Asplaintiff's hauling costsincrease in the
post-suspension period, its calculated post-suspension
profitsdecrease. Because the calculated post-suspension
profits are subtracted from the profits that plaintiff would
have earned in the absence of defendant's breach, as
post-suspension profits decrease, plaintiff's final lost profit
award increases. Put simply, under plaintiff's existing
methodology the measure of its lost profits damages
increases dollar for dollar along with the increased cost of
hauling logs in the post-suspension period. Thus, awarding
plaintiff increased log hauling costs would constitute double
recovery. Accordingly, plaintiff is not entitled to recover
increased hauling expenses on the Hay sale.

[285] 3. Snow Removal Costs

[286] Plaintiff requests $1,020.00 that itincurred as
snow removal costs in harvesting the Hutch-Boondock, St.
Joe, and South Black Aspen*fn60 contracts in January of
1996. Plaintiff alleges that these expenses wereincurred
because plaintiff had insufficient supply of logs during the
winter of 1996. Pl.'s Resp. Br. at 68 (docket entry 396, Nov.
14, 2005). Plaintiff could not have harvested in the
off-season without the Forest Service's permission. Trial Tr.
1498--99, 1503--04 (Porter). Defendant argues that these
costs are not recoverable because they were incurred
because plaintiff "made the decision to continue operations
after the normal operating season ended-not because
harvesting operations were interrupted or delayed." Def.'s
Br. at 68 (docket entry 382, Sept. 2, 2005). The Court finds,

consistent with Mr. Smith's testimony, discussed supra,
Section 11.A.1.a, that but for defendant's breach, plaintiff
would have amassed a log inventory in the fal of 1995
sufficient to supply its mills throughout the harvesting
off-season. However, without access to thetimber on the
breached contracts, plaintiff was forced to harvest
out-of-season to make up at least some of its lost volume.
Had plaintiff not undertaken to conduct out-of-season
harvesting in January of 1996, plaintiff might have incurred
additional losses and defendant might now beliable for
additional damages. This expense is somewhat analogous to
the cost of obtaining cover. The Court finds that the cost of
obtaining replacement timber was a foreseeable
consequence of defendant's breach, and thus plaintiff may
recover $1,020.00 for snow removal costs.*fn61

[287] 4. Log Transfer Costs

[288] In December of 1995, plaintiff closed its mill in
Eagar, Arizona. At the time of the closure, plaintiff had a
small amount of logs at the facility which plaintiff
transferred to its Winslow mill at a cost of $1,375.00. PPFF
11 166; PX 131, Exhibit 2. Defendant argues that these costs
are not recoverable because they are the product of
plaintiff's decision to close the Eagar mill rather than
"continue to operate the Eagar mill for another half day."
Def.'s Br. at 68 (docket entry 382, Sept. 2, 2005). Moreover,
defendant argues that plaintiff has not identified from which
contracts the transferred logs were harvested. 1d. In contrast
to the cost of obtaining replacement timber for the breached
contracts (which the Court finds to berecoverable), the
costs of reorganizing its milling operations in the wake of
the suspensions constitute consequential damages to
plaintiff's  overall business enterprise and are
nonrecoverable. Plaintiff has not proven or argued that the
logs transferred were harvested from the breached contracts.
Olin Jones, 225 Ct. Cl. 741, 744 (1980). Again, plaintiff can
only recover |osses associated with its weakened condition
that relate to its performance of the breached contracts. See,
eg., id. at 743n4.

[289] CONCLUSION

[290] The Court holds that plaintiff's modified lost
volume seller theory depends upon proving lost profits from
collateral contracts that are as a matter of law not
remediable in damages. Permitting plaintiff to use these
unrecoverable damages to reduce the amount of the
deduction required to be made in the lost profits calculus to
account for the profitsearned on the breached contracts
would be the functional equivalent of affirmatively
awarding damages for the lost profits on the future
additional contracts. In any event, plaintiff has also failed to
meet the criteria set forth in the Court's September 2006
Opinion and Order for recovery as if it were alost volume



sler.

[291] With respect to plaintiff's damage calculations,
the Court finds in favor of defendant that plaintiff's
harvesting and milling schedule did not adequately account
for: 1) theinventory of decked logs that plaintiff would
have likely maintained, 2) the harvesting season of the sales
at issue, 3) the fire closures that affected all of the national
forestsin Arizona in the spring and summer of 1996; 4) the
fact that the Manaco sde was subjected to additional
suspensions. Consistent with these findings the Court has
set forth a revised harvesting and milling schedule, attached
asAppendix A to this Opinion and Order. Inthe damage
recaculations required below, plaintiff shall derive its
lumber sales in each time period with reference to the
column labeled "Volume Of Lumber Produced from
Breached Contracts (Mbf (LT))" in Appendix A. To derive
stumpage payments, plaintiff shall rely on thevolume of
timber harvested in each quarter as set forth in Appendix B.

[292] The Court finds infavor of plaintiff that a0.5
conversion factor isreasonable for converting one ccf of
timber into one Mbf (LS) of lumber. The Court finds in
favor of plaintiff that a 1.25 overrun factor is reasonable for
converting one Mbf (LS) into one Mbf (LT). The Court
finds in favor of defendant that plaintiff improperly
excluded certain invoices in determining sales prices for its
lumber products and that plaintiff improperly used a
straight average of the prices on the invoices as opposed to
aweighted average. The Court finds in favor of plaintiff
that its estimated product mix is reasonable. The Court finds
in favor of plaintiff that BT 6.4 would have excused
plaintiff from harvesting roundwood, because no market
existed for roundwood and requiring plaintiff to harvest
roundwood under such circumstances would have
congtituted gross economic impracticability. The Court
finds that plaintiff may recover its calculated lost profits for
al lumber by-products except for grindings. The Court
finds that plaintiff did not prove that it incurred any losses
with respect to the sale of grindings The Court finds further
that plaintiff must recalculate the logging and hauling costs
it would haveincurred during the suspension period by
reference to its financial statement for the fiscal year ending
March 31, 1995. The Court finds that plaintiff has
reasonably calculated the manufacturing expenses it would
have incurred during the suspension period.

[293] The Court finds in favor of plaintiff that its
profits may be measured in terms of plaintiff's gross profits
less manufacturing overhead. However, with respect to
plaintiff's post-suspension profits, the Court rules in favor
of defendant that plaintiff may not deduct the amount of the
judgment against it in Precision Pine v. United States,
02--131, from the profits that it earned on the suspended
contracts. Consistent with Mr. Ness's testimony that profits
should be measured with reference to plaintiff's gross

profits before manufacturing overhead, plaintiff also may
not recover fixed costs such as manufacturing and
administrative overhead. The Court finds in favor of
plaintiff that, in caculating its actual profits in the
post-suspension period on the breached contracts, plaintiff
may refer to its actual logging and hauling costs. The Court
finds in favor of defendant that plaintiff may not recover
both breach of contract damages and recover under CT
6.01. The Court further rules that the language of CT 6.01
precludes recovery of items such as interest and profit. The
Court finds that plaintiff has failed to prove that it is entitled
to recover claim preparation costs, overhead costs, and
additional bonding costs pursuant to CT 6.01.

[294] The Court finds in favor of defendant to the
extent that, with the exception of the Brann contract,
plaintiff may not recover for mill inefficiencies during the
M SO suspension. The Court finds in favor of defendant that
plaintiff is not entitted to additional hauling expenses
incurred by plaintiff on the Hay contract because plaintiff's
lost profit calculations aready take into such expenses
account and thus award of increased hauling costswould
constitute double recovery. The Court finds in favor of
plaintiff that snow removal costs constitute expenses in
acquiring replacement timber and arerecoverable. The
Court finds in favor of defendant that plaintiff has failed to
show that the logtransfer costsincurred when plaintiff
closed its Eagar mill were incurred in performing the
breached contracts and thus these costs are not recoverable.

[295] The Court believes that the parties are in the
best position to recalculate plaintiff's damages consistent
with the Court's findings as set forth above. Thus, the Court
ORDERS that plaintiff shall, on or before Tuesday,
November 13, 2007, file and serve a revised damages
calculation consistent with the Court's findings. Defendant
shall file and serve aresponse to plaintiff's recalculation, on
or before Thursday, December 13, 2007, should it desire to
do so. Upon receipt of the parties further filings with
respect to the recalculation of plaintiff's damagesin light of
the Court'sfindings, the Courtintends to make a final
determination of plaintiff's damages and to direct the entry
of afinal judgment.

[296] IT IS SO ORDERED.
[297] GEORGE W. MILLER Judge

[298] Appendix A: The Court's Alternative Harvesting
and Milling Schedule

[299]

Timber Harvested From Breached Contracts (Mbv
(L9)Val. Milled from Breached Contracts (Mbf (LT))Vol.
Milled from Other Contracts (Mbf (LT))Tota Mill



Production (Mbf (LT))
Sept. 1995159885318272680
Oct. 19952061143112492680
Nov. 19951856117515052680
Dec. 19952070144214082850
Jan. 199611418362950
Feb. 199682621242950
Mar. 1996182711232950
Apr. 19962317174412062950
May. 1996629106418862950
Jun. 1996168912582947
Jul. 1996335920194462465
Aug. 19961555194410062950
Sept. 1996413821398112950
Oct. 1996384319939572950
Nov. 199621228282950
Dec. 199622866642950
Jan. 1997191610342950
Feb. 199717019522653
TOTAL:2342729283

[300] Appendix B: The Volume of Timber That,
Pursuant to the Court's Alternative Approach, the Court
Treats As the Volume That Plaintiff Would Have Harvested
From Each of the Breached Contracts During the
Suspension Period

[301]

1995 3rd Quarter (September)Tota Volume
Remaining in Mbf (LS)Harvesting DaysVol. x No.
DaysFractional PortionApportioned VVolume

Brookbank1355.530406650.127203

Hay38190.000

Jersey Horse15200.000

K ettle285130855300.267427

Manaco250330750900.235375
Monument730.530219150.069110
Mud2086.530625950.196313

0.D. Ridge26260.000

Saginaw-K ennedy113430340200.106170
Salt22300.000

U-Bar31940.000

TOTAL:24050 319815 1598

[302]

1995 4th QuarterTotal Volume Remaining in Mbf
(LSHarvesting DaysvVol. x No. DaysFractional
PortionApportioned Volume

Brookbank115246530060.097582
Hay38190.000

Jersey Horse15200.000
Kettle242431751320.138825
Manac02128611297950.2381425
Monument62161378810.069416
Mud *177491.051614970.2961774
O.D. Ridge26260.000

Saginaw-K ennedy96491.05877730.161964
Salt22300.000

U-Bar31940.000

TOTAL**:22452 545040 5987

[303] * By contract, the Mud and Saginaw-Kennedy
saleswould have provided for 92 harvesting days in the 4th
Quarter of 1995. However, neither sale would have
contained enough timber to last for a full 92 days, using the
Court's methodology. Thus, for each of those contracts, the
number of harvesting days was adjusted downward, so that
at the end of the 4th Quarter of 1995, each contract would
have exactly 0 Mbf (LS) remaining timber. As the Court
found, supra, Section I1.A.1.a 1 2, plaintiff would have
managed its inventory of standing timber so as to maximize
its harvesting season.

[304] **There is a difference of one Mbf (LS) for the



1995 4th quarter as shown in Appendix A (5987 Mbf (LS))
and that value asshown in Appendix B (5986 Mbf (LS)).
This difference is caused by the rounding of decimal points
in performing the calculations.

[305]

1996 2nd QuarterTotal Volume Remaining in Mbf
(LSHarvesting Daysvol. x No. DaysFractional
PortionApportioned Volume

Brookbank57021119740.057168
Hay381921801990.3821124
Jersey Horse152021319200.152448
K ettle15990.000
Manaco702535120.01749

M onument2052143050.02060
Mud0.000

0O.D. Ridge26260.000
Saginaw-K ennedy0.000
Salt22305111500.053156
U-Bar319421670740.319940
TOTAL:16466 210135 2946
[306]

1996 3rd QuarterTotal Volume Remaining in Mbf
(LS)Harvesting DaysvVol. x No. DaysFractional
PortionApportioned Volume

Brookbank40283333920.033300
Hay2695832236450.2222010

Jersey Horse107283890130.088800
K ettle1599831326790.1321192
Manaco **657639410.00434
Monument14583120050.012108
Mud0.000

O.D. Ridge2626832179580.2161958

Saginaw-K ennedy0.000

Salt **2074521078310.107969
U-Bar2254831870440.1861681
TOTAL*:13519 1007486 9053
[307]

1996 4th QuarterApportioned Volume
Brookbank102

Hay685

Jersey Horse273

Kettle406

Manaco0

Monument37

MudO

O.D. Ridge668

Saginaw-K ennedy0

Salt1105

U-Bar573

TOTAL*:3848

[308] ** The Manaco and Salt contracts provided that
no harvesting occur between July 15 and August 15.

[309] There is adifference of one Mbf (LS) for the
1996 3rd quarter as shown in Appendix A (9052 Mbf (LS))
and that value as shown in Appendix B (9053 Mbf(LYS)), as
well as adifference of one Mbf (LS) for the 1996 4th
quarter as shown in Appendix A (3849 Mbf (LS)) and that
value as shown in Appendix B (3848 Mbf (LS)). These
differences are caused by the rounding of decimal pointsin
performing the calculations.

Opinion Footnotes

[310] *fn1 By leave of the Court, plaintiff filed
Plaintiff's Corrected Post-Trial Brief (docket entry 386) and
Plaintiff's Corrected Proposed Findings of Fact on
September 16, 2005 (docket entry 386). For the sake of
simplicity, throughout this Opinion and Order the Court
will refer to Plaintiff's Corrected Post-Trial Brief and
Plaintiff's Corrected Proposed Findings of Fact filed on
September 16, 2005 as "Plaintiff's Post-Trial Brief" ("Pl.'s
Br.") and "Plaintiff's Proposed Findings of Fact" ("PPFF").
Similarly, by leave of the Court, defendant filed
Defendant's Corrected Proposed Findings of Fact on



January 10, 2006 (docket entry 408). For the sake of
simplicity, throughout this Opinion and Order the Court
will refer to Defendant's Corrected Proposed Findings of
Fact filed on January 10, 2006 as"Defendant's Proposed
Findings of Fact" ("DPFF").

[311] *fn2 This recitation of facts sets forth certain of
the Court's findings of fact in accordance with RCFC 52(a).
Additional findings of fact and rulings on mixed questions
of fact and law are set forth in the Discussion and
Conclusion sections of this Opinion and Order. In this
section, the Court summarizes necessary background facts
relevant to the subject of this opinion. For a more complete
account of the background facts and procedural history of
this case, see Chief Judge Damich's opinion on liability,
Precision Pine & Timber, Inc. v. United States, 50 Fed. Cl.
35 (2001), this Court's decision granting in part and denying
in part Defendant's Motion for Partial Summary Judgment,
Precision Pine & Timber, Inc. v. United States, 63 Fed. Cl.
122 (2004), this Court's decision denying Defendant's
Motion for Partial Reconsideration and Clarification of the
Court's decision granting in part and denying in part
Defendant's Motion for Partid Summary Judgment,
Precision Pine & Timber, Inc. v. United States, 64 Fed. Cl.
165 (2005), and the September 2006 Opinion, Precision
Pine, 72 Fed. Cl. 460 (2006).

[312] *fn3 The contracts at issue in this case are : 1)
the Hay contract; 2) the St. Joe contract; 3) the O.D. Ridge
contract; 4) the U-Bar contract; 5) the Jersey Horse
contract; 6) the Salt contract; 7) the Hutch-Boondock
contract; 8) the Mud contract; 9) the Monument contract;
10) the Saginaw-Kennedy contract; 11) the Brann contract;
12) the Manaco contract; 13) the Brookbank contract; and
14) the Kettle contract. Several of thecontracts at issue
provided for the harvesting of both sawlogs and
roundwood, whereas other contracts only provided for the
harvesting of sawlogs. See Plaintiff's Exhibit ("PX") 320.
"Sawlogs' refer to trees that are 9.0 inches in diameter or
greater at breast height, whereas "roundwood" or
"pulpwood” refers to trees that are between 5.0 and 9.0
inches indiameter at breast height. See Tria Transcript
("Trial Tr.") at 111-- 12 (Porter). Technically, contracts that
only require sawlogs to be harvested arereferred to as
"timber sale" contracts. See Precision Pine, 63 Fed. Cl. at
125 n.3. Contracts that require both sawlogs and
roundwood to be harvested are referred to as "multi-product
sale" contracts. 1d. For the purposes of thisOpinion and
Order, thedistinction is not relevant, and the Court will
refer to all of the contracts as "timber sale contracts."

[313] *fnd In hisdecision onliability, Chief Judge
Damich found that the St. Joe and Hutch-Boondock timber
sale contracts had not been breached. See Precision Pine, 50
Fed. Cl. a 73--74. Chief Judge Damich found that the
Forest Service had breached itsimplied duty to cooperate

with respect to the Brann contract. Id. at 73.

[314] *fn5 Paintiff contended there should be no
subtraction of the profits it actually earned on the breached
contracts because plaintiff was entitled to be compensated
as if itwere a lost volume seller. See Precision Pine, 72
Fed. Cl. at 469--71.

[315] *fn6 Plaintiff focuses most of itsattention on
the second criterion concerning plaintiff's operational
capacity. A fair reading of plaintiff's briefs suggests that
plaintiff acknowledges that it must show that it "could have
and would" have entered into the additional contracts
(roughly corresponding to the first criterion), see Pl.'s Mot.
at 10 (docket entry 431, Oct. 17, 2006), and that it must
show that it would have earned as much or more on the
additional timber contracts that it would have bid on and
been awarded in the post-suspension period than it actually
earned by partially harvesting the suspended sdles in the
post-suspension period (corresponding with the third and
fourth criteria), see Pl.'s Mot. at 6 (docket entry 431, Oct.
17, 2006).

[316] *fn7 Defendant states that "the movant must
show: (1) that an intervening change in the controlling law
has occurred; (2) that previously unavailable evidence is
now available; or (3) that the motion is necessary to prevent
manifest injustice." Def.'sResp. to Pl.'s Mot at 2 (docket
entry 438, Dec. 15, 2006) (citing Strickland v. United
States, 36 Fed. Cl. 651, 657 (1996)). Defendant refersto the
factors applicable to the reconsideration of final judgments.
Because plaintiff seeks reconsideration of an interlocutory
order, and not a fina judgment, "the law of the case
doctrine governs. . . , not the rules that apply to
reconsideration of final judgments.” Wolfchild v. United
States, 72 Fed. Cl. 511, 524 (2006). Under the law of the
case doctrine, the Court has wider |atitude to reconsider and
modify an interlocutory order at any time before the entry
of afinal judgment, subject to the principle that questions
once decided ought not to be subject to continued
re-argument. First Fed. S&L Assn v. United States, 76 Fed.
Cl. 765, 767 n.2 (2007) (citing Holland v. United States, 75
Fed. Cl. 492, 494 n.2 (2007)).

[317] *fn8 In the true "but for" world there would
either have been no suspension or an abbreviated
suspension. For the sake of simplicity, the Court, like the
parties, uses theterm "post-suspension period" to refer to
the time period after December 4, 1996, the date upon
which the suspensions werelifted. Inaddition the Court
uses the term "suspension period" to refer to the time period
between August 25, 1995, and December 3, 1996, whether
discussing the "but for" world or when describing actual
events.

[318] *fn9 Inits previous opinion the Court rejected



defendant's arguments that under Olin Jones and its
progeny, plaintiff's manufacture and sale of lumber
products  congtituted  “"independent and collateral
undertakings' and that, as a consequence, plaintiff could not
recover lost profits damages. Precision Pine, 72 Fed. Cl. at
471--76. The Court remains of the view that the
manufacture and sale of lumber were not independent of
and collateral to plaintiff's purchase of timber from
defendant. Here, the Court addresses the issue whether
plaintiff's modified lost volume seller theory is dependent
on plaintiff's establishing lost profits on contracts entered
into after December 1996, and whether lost profits on such
contracts are too remote and indirect to qualify as
recoverable damages under Olin Jones and its progeny.
Among such progeny is Wells Fargo Bank, N.A. v. United
States, 88 F.3d 1012 (Fed. Cir. 1996), which describes lost
profits not related to the subject matter of the breached
contracts as "independent and collateral undertakings.”

[319] *fn10 Like plaintiff, the seller in this
hypothetical probably would not qualify as atraditional lost
volume seller. This is because in thishypothetical (1)
delivery is part of the sales package and (2) the seller has a
limited truck capacity. The lost volume seller theory
generally operates under the assumption that seller has the
capacity to sell an unlimited number of goods. See, eg., 3
FARNSWORTH ON CONTRACTS § 12.10 (3d ed. 2004);
1 WHITE & SUMMERS, § 7-9, 484 ; see dso, eg, 3
WILLISTON ON SALES, § 24:26, 658 (5th ed. 2006)
(discussing Lake Erie Boat Sales, Inc. v. Johnson, 11 Ohio
App. 3d. 55, 463 N.E.2d 70 (8th Dist. Cuyahoga County
1983)); 4A LAWRENCE'S ANDERSON ON THE
UNIFORM COMMERCIAL CODE, §2-708:5, 220 (3d.
ed. 2006).

[320] *fn11 To calculate "lost profits’ one subtracts
theearned profits ("Y") from the expected profits ("X").
Lost profits can thus beexpressed as X - Y. From an
arithmetic standpoint, it makes no difference if the Court
directly permits plaintiff to affirmatively recover its lost
profits on collateral contracts in amounts up to Y (this can
beexpressed as "(X - Y) + Y"), or whether it permits
plaintiff to negate thevalue of Y based on the existence
unrelated contracts (this can be expressed as "X - (Y-Y)").
In both scenarios, plaintiff is left with thefull amount X.
The only difference between adopting plaintiff's approach
and permitting it to affirmatively recover the lost profits on
the unrelated contracts-something that is clearly
impermissible under Olin Jones and its progeny-is that
plaintiff could not recover amounts above Y to the extent
that the value of the expected profits on the unrelated
contracts exceeded Y.

[321] *fnl2 Manaco presents a unique situation
because even absent defendant's breach, plaintiff likely
would not have harvested the entire amount of timber on

that contract until the post-suspension period. Infra, Section
I1.LA.1.e Thus, plaintiff need not deduct the entire amount
of profit that it earned on the Manaco contract from the
profit it would have earned during the suspension period in
the absence of the breach. Specifically, plaintiff need not
deduct the portion of its post-suspension profit that it earned
on the Manaco contract equivalent to the amount that the
Court determines plaintiff likely would have earned on the
Manaco contract in the post-suspension period even absent
defendant's breach. Infra, Section |1.A.1.e.

[322] *fn13 Plaintiff adopted the phrase "basic case"
from WHITE & SUMMERS, § 7--14. Pl's Mot. a 10
(docket entry 431, October 17, 2006). Plaintiff argues that
its basic case consists of showing that it is a"regular dealer
in goods" that "could have and would have" completed both
the breached transaction and the lost transaction. Pl.'s Mot.
at 10--12 (docket entry 431, October 17, 2006). The Court
has adopted the phrase used by plaintiff and the text writers,
understanding it to mean "primafacie case."

[323] *fn14 Much of the confusion appears to derive
from the imprecise use of the word "offset." Both the parties
and the Court use the word "offset" as ashorthand to refer
to the "reduction of the profits plaintiff would have earned
in the absence of the breach by the profits actually earned
on thebreached contract during the suspension period.”
However, defendant is not actually requesting an "offset" as
that term istraditionally understood. See, e.g., BLACK'S
LAW DICTIONARY (8th ed., 2004) (quoting 4 Ann
Taylor  Schwing, CALIFORNIA  AFFIRMATIVE
DEFENSES 2d §44:1, at 4--5 (1996) ("The . . . equitable
concept of 'offset’ recognizes that the debtor may satisfy a
creditor's claim by acquiring a clam that serves to
counterbalance or to compensate for the creditor'sclaim . . .
")); see also Caroline Hunt Trust Estate v. United States, 65
Fed. Cl. 271, 315 (2005) (noting that the set-off, or offset,
equaled the value of benefits conferred on plaintiff). Here,
defendant isneither asserting any claims against plaintiff
nor arguing that plaintiff's profits actually earned on the
breached contracts represent a benefit conferred upon
plaintiff. For this reason, case law which plaintiff cites to
stand for the proposition that defendant carries the burden
of establishing the amount of an "offset" is not on point. See
Precision Pine, 72 Fed. Cl. at 495 ("A different burden of
proof applies where plaintiff isattempting to prove its
damages than where defendant is attempting to establish an
offset against damages that a plaintiff has proved.") (citing
Caroline Hunt Trust Estate, 65 Fed. Cl. at 315). Here, the
parties dispute the outcome of the application of the
ordinary lost profits calculus in the firstinstance. The
burden is on plaintiff to show that it isentitted to be
compensated as if it were alost volume sdller, i.e, that it is
entitled to recover lost profits on the breached sales without
reducing those profits by the profits actually earned on the
breached sales in the post-suspension period. See Precision



Pine, 72 Fed. Cl. at 492 n.21.

[324] *fn15 As discussed previously, supra, pp.
14--15, the Court rejects plaintiff's approach the extent that
it attempts to define the"transactions' as the 1) profits it
would have earned during the suspension period and ii) the
profits plaintiff would have earned in 1997--1998. Rather,
the Court uses the term transaction in the traditional
sense-i.e., acontract to buy or sell something.

[325] *fn16 Or as the Court held in the September
2006 Opinion, "to theextent that plaintiff's lost volume
seller theory isbased onthe argument that Precision Pine
lost an opportunity to produce and sell lumber that can
never bereplaced, plaintiff would not beentitted to be
compensated as a lost volume sdller if the alleged lost
production opportunity could have simply been made up in
the post-suspension period by increasing the rate at which
Precision Pine operated its mills." Precision Pine, 72 Fed.
Cl. at 492. Insuch acase, plaintiff's lost profits would be
the result of its own business decisions.

[326] *fn17 Even atraditional lost volume plaintiff is
not necessarily entitled to its full profits on the lost sale.
Rather, once plaintiff hasestablished its basic case, the
presumptive starting point for the calculation of damagesis
the full profits of the lost sale. However, these damages are
reduced to the extent that such an award would place
plaintiff in a better position than had their been no breach. It
iswithin this context that White and Summers argue that
the burden should be on defendant to show that plaintiff
would be overcompensated. WHITE & SUMMERS, § 7-14,
507.

[327] *fnl18 In Fertico, defendant failed to timely
deliver ashipment of fertilizer which plaintiff intended to
resell. Plaintiff obtained cover and completed its first sale.
Plaintiff later accepted defendant's late delivery and
completed asecond sale. Defendant argued that but for its
breach, plaintiff would have only had one sale. The court in
Fertico ruled in favor of plaintiff. Although the initial
reaction in theliterature was positive, scholars, including
White and Summers (upon whose treatise plaintiff relies)
are now more skeptical of the ultimate outcome in Fertico:
"Contrary to our conclusion in the last edition, we are now
more doubtful of the majority's opinion. . . . [I]n our view,
thereshould be an offset from Fertico's recovery . . . ."
White and Summers cite to rising market prices for
fertilizer asnecessitating an offset. "It may be true that
[plaintiff] could have made two sales, but if it did not have
the first shipment from defendant . . . [plaintiff] would have
had to buy additional phosphate on the market at aprice
that probably would have been higher than its contract
price” 1 WHITE & SUMMERS, UNIFORM
COMMERCIAL CODE, § 6-3, 390.

[328] *fn19 As a general rule, "[t]he buyer's failure to
cover when cover isavailable will bar recovery of lost
profits damages that could have been prevented by cover.”
ROBERT L. DUNN, RECOVERY OF DAMAGES FOR
LOST PROFITS,§ 2.2, 86 (6th ed. 2005) (cited by Precision
Pine, 72 Fed. Cl. at 482--83).

[329] *fn20 Counsel for defendant attempted to ask
Mr. Porter whether "[a]lthough there may have been fewer
people at the bid table, it was still acompetitive . . .
market?' Trial Tr. at 1278 (Harrington). Counsd for
plaintiff objected, asserting that the question had been
"asked and answered"-presumably when Mr. Porter testified
that bidding was competitive at all times-and the Court
sustained the objection. In so doing, the Court took Mr.
Porter's testimony that bidding for timber was competitive
"at al times' at face value, as counsel for plaintiff
apparently did, and the Court understood Mr. Porter's
testimony to mean that bidding was competitive in the
post-suspension period notwithstanding the declining
number of bidders for timber sale contracts in Arizona and
New Mexico.

[330] *fn21 Note that in atraditional lost volume
case, once plaintiff demonstrates that it isaregular dealer in
goods who could have and would have performed the
second transaction, plaintiff can easily show the loss of
volume. It istautological to say that but for a breached sales
contract, plaintiff would have completed the sale at issue.
Here, plaintiff completed the breached contract, thus its lost
volumeis less obvious and requires the additional showing
that defendant's breach prevented plaintiff from entering
into and compl eting some other contracts.

[331] *fn22 To use thewashing machine sale and
delivery hypothetical, supra, pp. 13--14, theseller would
have to show that it could not have fit an extra washing
machine on its delivery truck and completed both sales.

[332] *fn23 In itssupplemental brief, however,
plaintiff demonstrates that it understands the Court's
inquiry. Pl.'s Supp. Br. at 9 n.9 (docket entry 430, Oct. 17,
2006) ("Thepremise underlying the inquiry . . . is that
Precision Pine had additional sawmill capacity in the
post-suspension period that it might have used to produce
additional lumber.").

[333] *fn24 Asdiscussed, supra, note 12, and infra,
Section Il.A.l.e, plaintiff may retain a portion of its
post-suspension profits earned on the Manaco contract
equivalent to the amount that the Court determines it likely
would have harvested in the post-suspension even absent
defendant's breach.

[334] *fn25 Not all of the contracts were stated in ccf.
The Hay, O.D. Ridge, and U-Bar contracts were stated in



terms of Mbf (LS). Third Joint Stip., 11 7, 18, 22 (docket
entry 361, June 3, 2005).

[335] *fn26 Stumpage prices are the purchase prices
that plaintiff pays to the Forest Service upon harvesting.
The stumpage prices charged plaintiff were generally
variable and would rise and fall in concert with the lumber
market. See PX 169--79 (AT5, AT6, AT7). As a
consequence, the timing of harvesting would establish the
stumpage price that plaintiff would have paid the Forest
Service.

[336] *fn27 The Court issued an Opinion and Order in
Precision Pine || on December 22, 2006. Precision Pine &
Timber, Inc. v. United States, 75 Fed. Cl. 80 (2006). In that
Opinion and Order, the Court awarded defendant in excess
of $427,000 indefault damages plusinterest. Defendant
filed a notice of appeal in Precision Pine Il on February 21,
2007, and the case is currently in its briefing phase before
the Federal Circuit. The Federal Circuit has docketed the
appeal in Precision Pine Il as case number 07--5085.

[337] *fn28 Mr. Smith did not testify in person during
thetrial. Defendant served him with a subpoena. However,
Mr. Smith moved to quash the subpoena, through counsel
recommended to Mr. Smith by plaintiff's counsel, Tria Tr.
at 5313 (Smith), as unduly burdensome for health reasons.
See Motion to Quash Subpoena of John Smith (docket entry
364, June 13, 2005). As an dlternative to in-person
testimony, each party consented to designate portions of
Mr. Smith's deposition conducted on January 30, 2004, for
introduction into evidence. Tria Tr. a 3964--72. In
addition, Mr. Smithtestified telephonically on June 17,
2005. Trial. Tr. at 5312--5354 (Smith).

[338] *fn29 Defendant also argues that such a
"harvest and hold" strategy would result in a "cash crunch"
for plaintiffs. Mr. Ness testified, however, that in the
absence of defendant's breach plaintiff would have had a
steady cash flow. Trial Tr. at 5616 (Ness).

[339] *fn30 Although the Court found, supra, Section
I.C.3, that plaintiff failed to prove that during the
post-suspension period plaintiff would have been operating
itsmills at their full capacity, the Court finds here, during
the suspension period, that given the amount of timber
plaintiff had under contract plaintiff would have, absent the
breach, operated its mills at their full physical capacity. See
infra, Section I1.A.1.f, 2. In Section |.C.3, the Court found
that plaintiff failed to show that it would have been
operating at full capacity in the post-suspension period in
theabsence of the breach because it did not demonstrate
that it had access to enough timber to operate at full
capacity. During the suspension period, however, in the
absence of the breach, plaintiff would have had an ample

supply of timber with which to supply its mills.

[340] *fn31 Moreover, the language used in the
contemporaneous communications between the Forest
Service and plaintiff tends to support Mr. Harris's testimony
regarding the severity of the weather conditions. See, e.g.,
PX 113 (letter dated May 24, 1996, from the Forest Service
to Mr. Smith advising of the fireclosures on the Mud
Timber Sale and cautioning "[a]s | am sure you are aware, it
will take afair amount of precipitation to change the Plan to
alower rating.")

[341] *fn32 Defendant's argument ispartially based
on the assertion that the breach of the Manaco sale did not
occur for the first 135 days of the suspension. |d. Def.'s Br.
at 26 (docket entry 382, Sept. 2,2005). The Court has
already held that for those contracts upon which defendant
breached its implied duty to cooperate, including Manaco,
the breach arose at the time that those contracts were
executed. Supra, Sectionll.A.1.d. Thus, the Court finds that
but for the breach, plaintiff would have had the timber from
the Manaco sale available to it for those periods up until
July 15, 1996, during the normal Manaco operating season
with the exception of the period corresponding the fire
closure.

[342] *fn33 Paintiff asserts that the volume of
available timber remaining on the Mud contract was 6199
ccf (3099.5 Mbf (LS)). PPFF 1 23; PX 1013. This figure
represents the amount of timber remaining on the Mud sale
prior to thepartial cancellation of the Mud contract. By
terms of the stipulation in Silver v. Babbit, see supra, p. 4,
the Forest Service agreed to cancel cutting units 1, 4, and 16
of the Mud sale. PX 106, 1 5. In aletter dated August 15,
1996, the Forest Service advised plaintiff that "the court
approved stipulation required limiting all trees larger than
12 inches from harvest. It was determined that removal of
the 12 inch plus sawtimber from these units would make the
remaining timber in the canceled unitsuneconomical to
harvest." DX 311. The Forest Service further advised
plaintiff that it was exercising its authority under the
contract term, CT 8.2, which provided that the Forest
Service "may terminate this contract, in whole or in part, . .
. tocomply with acourt order, regardliess of whether this
saleis named in such an order.” DX 311; DX 284 (CT 8.2).
The partial cancellation reduced the volume of included
timber t0 4,173 ccf (2086.5 Mbf (LS)), and plaintiff was
paid $65,796.66. PX 175; PX 131, Exhibit 1. The Court
finds that plaintiff has failed to demonstrate that, in the
absence of the breach, plaintiff would have had access to
cutting units 1,4, and 16 of the Mud contract. Itis at least
equally plausible that had the Forest Service complied with
its obligations under the ESA, it would never have offered
cutting units 1,4, and 16 for sale in the first place.
Therefore, the Court finds that 4,173 ccf (2086.5 Mbf (LS))
is the correct amount of remaining timber on the Mud



contract at the time of suspension.

[343] *fn34 The end of the harvesting season for the
Kettle contract was October 31. PX 173 (AT 17) The end of
the harvesting season for the Brookbank contract was
November 15. PX 172 (AT 17); The end of the harvesting
season for the Manaco and Monument contracts was
November 30. PX 178 (AT 17); PX 176 (AT 17). The
operating seasons of both the Mudd and Saginaw-K ennedy
contracts ended in December 31. PX 175 (AT 17); PX 179
(AT 17). Those two contracts had 6441 Mbf (LS) of
unharvested timber, more than enough logs to supply
plaintiff's mills for two months. The Court finds that
plaintiff would have managed its supply of standing timber
such as to maximize its harvesting season, and thus adopts
December 31, asthe end of "decking season."

[344] *fn35 In other words, in addition to harvesting
enough timber to keep its mills running at their full capacity
in the months of September through December of 1995,
plaintiff would have harvested an additional 916 Mbf (LS)
in each month. That figure, 916 Mbf (LS) for each of the
four months, represents one quarter of the total 3,664 Mbf
(LS) needed for decking purposes.

[345] *fn36 The start of the harvesting season for the
Brookbank, Hay, Jersey Horse, Monument,
Saginaw-Kennedy, and U-Bar contracts was April 15. The
start of theharvesting season for the Manaco and Salt
contractswas May 1. The start of the harvesting season for
the Kettle and O.D. Ridge contracts was May 15. The start
of the harvesting season for the Mud contract was June 1.

[346] *fn37 An"available contract" is onethat was
within its harvesting season, and was not subject to any
suspensions or closures other than the MSO suspensions
that constituted a breach of contract.

[347] *fn38 The Court also adopts a similar approach
for determining the product mixes that plaintiff would have
realized. See supra, Section |1.A.4.c.

[348] *fn39 Generaly, the number of harvesting days
equals the number of days in the harvesting season for each
contract. By contract, the Mud and Saginaw-Kennedy sales
would haveprovided for 92 harvesting days in the 4th
Quarter of 1995. However, neither sale would have
contained enough timber to last for a full 92 days, using the
Court's methodology. Thus, for each of those contracts, the
number of harvesting days was adjusted downward, so that
at the end of the 4th Quarter of 1995, each contract would
have exactly 0 Mbf (LS) remaining timber.

[349] *fn40 For those contracts that contain Douglas
Fir and/or Englemann Spruce, the Court assumes for the
sake of computing damages that plaintiff would have

harvested Douglas Fir and Englemann Spruce in proportion
by volume to the rate at which it harvested timber on such
contract. The Hay sale contained 258 Mbf (LS) of Douglas
Fir. PX 131, Exhibit 9. For eachtime period, the parties
shall assume that 6.8 % of theapportioned volume of
timber harvested and milled from the Hay contract consists
of Douglas Fir. The remainder on the Hay contract consists
of Ponderosa Pine. The O.D. Ridge contract contained 441
Mbf (LS) of Douglas Fir and 264 Mbf (LS) of Englemann
Spruce. PX 131, Exhibit 9. For each time period, the parties
shall assume that 16.8 % of the apportioned volume of
timber harvested and milled from the O.D. Ridge contract
consists of Douglas Fir and 10.1 % consists of Englemann
Spruce. The remainder on the O.D. Ridge contract consists
of Ponderosa Pine. The U-Bar sale contained 1,361 Mbf
(LS) of Douglas Fir. PX 131, Exhibit 9. For each time
period, the parties shall assume that 42.6 % of the
apportioned volume of timber harvested and milled from
the Hay contract consists of Douglas Fir. The remainder on
the U-Bar contract consists of Ponderosa Pine.

[350] *fnd4l In particular, higher grade "shop
products’ and molding products will result in a lower
overrun factor and dimensional lumber (e.g., 2" by 4", etc.)
results in a higher overrun factor. Trial Tr. at 1212--13
(Devere).

[351] *fnd2 The term "scae' refers to the
measurement of thevolume of felled timber. Tria Tr. at
2915--16 (Matson).

[352] *fn43 Mr. Porter testified that the Forest Service
adopted these number by conducting a mill study of one of
plaintiff's competitors in the mid-1980's. Trial Tr. 152--56
(Porter). Paintiff further argues that because al of
plaintiff's mills are at least as efficient as the mill on which
the Forest Service based its mill study, the Forest Service's
appraisal summary estimates provide afair approximation
of theoverrun factor that plaintiff would have expected.
PPFF 1 216--220; Tria Tr. 157--58 (Porter), 1186
(Devere).

[353] *fnd44 To calculate the weighted average
overrun factor the Court multiplied the estimated overrun
factor calculated by the Forest Service and supplied to the
bidders on the appraisal summaries by the total volume of
timber remaining on the sale at the time of the suspension
for each contract. The Court then added the products of the
above computation together and divided the sum by the
total remaining unharvested timber on all of thesaes at
issue to arrive at the weighted average overrun factor.

[354] *fn45 The mere fact that the conversion figures
listed in the solicitation materials are more precise than the
general 0.5 figure does not mean that they are more



accurate.

[355] *fnd6 The WWPA publishes monthly product
mix for all of the Rocky Mountain region, which in addition
to Arizona, includes Colorado, Montana, New Mexico,
Utah, Wyoming, and portions of South Dakota and Idaho.
Trial Tr. a 4316 (Munn); PX 62. Dr. Munn compared
plaintiff's projected product mixes with the January 1996
product mix published by the WWPA. Tria Tr. at 4316
(Munn).

[356] *fn47 The Court is not persuaded that the
number of invoices excluded-i.e. "less than 35'-is
insignificant in comparison with the number of invoices
overall. Depending on the timing and grouping of the
excluded invoices (for example if multiple invoices
concerned the same product in the same quarter), their
absence could have an effect on the overall averages.
Moreover, given that the entirerationale for excluding
certain invoices was the concern that including them might
"skew" the resulting averages, Trial. Tr. at 457 (Porter), itis
inconsistent for plaintiff to also argue that the inclusion or
exclusion of those invoices will not make a difference.

[357] *fn48 Moreover, after August of 1995, Stone
Container only purchased roundwood from plaintiff once,
in late 1997. Tria Tr. at 2121--22 (Porter); PX 223. On
February 12, 1998, Stone Container advised plaintiff that it
intended to satisfy al of its needs through recycled
materials and therefore would no longer purchase any
roundwood from plaintiff. Trial Tr. at 991--92 (Porter); PX
126.

[358] *fn49 By its terms, the Handbook contains
"direction and guidance for timber saleadministrators
concerning contract provisions for operations, fire
precaution and control, other conditions, and performance
and settlement." Defendant argues that the Court may not
consider the Handbook because, strictly speaking, it is not a
regulation of the Forest Service and therefore was not
binding on the parties. Moreover, defendant argues that
plaintiff failed to introduce the Handbook into evidence at
tria. The Court elects to take judicia notice of the
Handbook. "A court may take judicial notice, whether
requested or not" and may take judicial notice "at any stage
of the proceeding.” Fed. R. Evid. 201(c), (f). Judicial notice
isappropriate  when evidence is: "(1) generaly known
within theterritoria jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned.”
Fed. R. Evid. 201(b). Here, giventhat the Forest Service
publishes its Handbooks on its internet web page, the Court
finds that the Handbook falls into the second category. The
existence and contents of the Handbook cannot reasonably
be questioned.

[359] *fn50 The Court considers Mr. Harriss
testimony insofar as it assists the Court in performing its
task of construing the contractual term. The Court assumes
that Mr. Harris would have acted in conformity with the
contract. Defendant may not shield itself from liability by
asserting that Mr. Harris would have acted inconsistently
with the relevant contractual provisions.

[360] *fn51 The Court's use of plaintiff's net profit
figureisillustrative of the financial impact to plaintiff. The
use of plaintiff's net profit figure for thispurpose is not
inconsistent with the Court's findings, infra, Section 11.A.8,
that, as plaintiff's expert testified, the proper measure of lost
profits is the change in gross profits less manufacturing
overhead.

[361] *fn52 Depending on the particular by-product,
Mr. Ness calculated sale price either by reference to sales
invoices during the suspension period, by reference to one
of plaintiff's sales ledgers, or by reliance on Mr. Porter's
expertise.

[362] *fn53 Plaintiff uses a 17-month time period-the
fiscal year immediately preceding the MSO suspensions
plus the subsequent five months up to the beginning of the
suspensions-to calculate its manufacturing expenses. Infra,
Section 11.A.9.b. For calculating estimated logging and
hauling expenses the Court adopts a 12-month time period.
A 12-month period ispreferable to a 17-month period
because, as described below, with a 12-month period ending
near the end of the harvesting off-season, the Court
determinesthat it does not need to factor in the lagtime
between harvesting and hauling of timber, and the ultimate
production into lumber from those logs. Based on Mr.
Smith'stestimony, seesupra, Section I1.A.1.a, toward the
end of the typical harvesting season in late fall, plaintiff
generally had amassed enough logs to supply its mills until
the following spring when anew harvesting season would
begin. As logic would dictate, during the non-harvesting
season plaintiff would have little in the way of logging or
hauling expenses because in atypical season plaintiff will
have all of the timber it needs decked in its lumber yards by
theend of harvesting season. Plaintiff's fiscal year ends on
March 31. PX 248. That date corresponds with the final few
weeks of the harvesting off-season. Based on Mr. Smith's
testimony, the Court determines that in atypical fiscal year,
practically all of the timber that is harvested and hauled to
plaintiff's mills will be manufactured into lumber by the end
of its fiscal year. Thus, plaintiff may divide its annual
lumber output by itsannual logging and hauling costs to
arrive at a cost per Mbf. Incontrast, the17-month time
period that plaintiff uses for calculating manufacturing
expenses ends in the middle of theharvesting season.
Because logs are not immediately manufactured into lumber
after harvesting and hauling, using a 17-month period
would require knowledge of the lag time between hauling



and manufacturing. The Court finds that relying on
plaintiff'slast full fiscal year prior to the suspension will
provide areasonable approximation of plaintiff's logging
and hauling costs, and thus, determination of the lag time is
not necessary.

[363] *fn54 The cost comparison report contains only
three broad categories: "wages," "fuel, rep, supl,” and
"utilities” DX 802. Plaintiff's cost calculations contain
eight categories "wages-operating,” “payroll taxes"
"workers' comp," "group insurance,” "fuel & ail," "saw &
knives," "supplies," and "utilities." PX 131, tab 10. Of these
categories, the only cost that plaintiff hasomitted is the
portion of the second category ("fuel, rep, supl") relating to
what the Court interprets to indicate "repairs’ (i.e., "rep").
However, supra, Section 11.A.8, the Court determined that
plaintiff may exclude the cost of maintenance and repair
from its profit calculations.

[364] *fn55 In order to simplify plaintiff's argument,
assume that defendant received $50 as adamage award in
Precision Pine 1. Further assume that the Court found that
plaintiff wasentitled to $600 in damages in the present
case, but that any such award had to be reduced by profits
earned by plaintiff in the post-suspension period, which
profits amounted to $300. Plaintiff argues that its $300 in
post-suspension profits should be reduced by the $50
awarded defendant in Precision Pine |1 because, according
to plaintiff, if theaward is not reduced, defendant would
receive adouble recovery.

Calculating the difference in the two situations belies
plaintiff's contention. If the calculation of plaintiff's
post-suspension profits were not reduced by the damage
award from Precision Pine Il plaintiff would receive net
damages of $250 ($600 ! $300 (post-suspension profits) !
$50 (damages paid by plaintiff to defendant in Precision
Pinell)). If plaintiff's post-suspension profits were reduced
by the damage award from Precision Pine |1, plaintiff would
receive net damages of $300 ($600 ! $250 (post-suspension
profits less the Precision Pine Il damage award) ! $50
(damages paid by plaintiff to defendant in Precision Pine
I1)). The difference  between  plaintiff's  net
recovery-$50-represents a single, not a double, recovery by
defendant of the $50x damages awarded it in Precision Pine
1.

[365] *fn56 Because plaintiff is entitled to
compensation pursuant to CT 6.01 only for the St. Joe and
Hutch-Boondock sdles, plaintiff is precluded from
recovering on certain categories of expenses which are only
applicable to sales withrespect to which plaintiff seeks
expectancy damages. Plaintiff seeks interest on cash
balances for the Brookbank, Hay, and U-Bar contracts only.
Because plaintiff is pursuing breach of contract claims with
respect to the Brookbank, Hay, and U-Bar contracts,

plaintiff is not entitted to recover “interest on cash
balances" Plaintiff seeks "move-out costs' for the
Brookbank contract only. Because plaintiff is pursuing
breach of contract claims with respect to the Brookbank
sale, plaintiff is not entitled to recover "move-out costs'
pursuant to CT 6.01.

[366] *fn57 Mr.Ness also lists snow removal costs in
January of 1996 and the "cost of transferring logs (due to
closure of Eagar)" as out-of-pocket expenses recoverable
under CT 6.01, see PX 131, Exhibit 2. However, plaintiff
argues that logtransfer costs are actually consequential
damages cause by defendant's breach, rather than
out-of-pocket expenses. Pl.'sResp. Br. at 69 n.92 (docket
entry 395, Nov. 14, 2005). Plaintiff also argues that it could
recover snow remova costs either as an out-of-pocket
expense under CT 6.01 or as consequential damages caused
by defendant's breach. 1d. 68 n.90. Because plaintiff argues
that these losses were incurred as aresult of alack of logs
during the suspensions of the breached contracts rather than
the suspensions of the St. Joe and Hutch-Boondock
contracts, the Court finds that these expenses-to the extent
that they are recoverable-constitute consequential damages
caused by the breaches rather than out-of-pocket expenses
incurred as a result of the St. Joe and Hutch-Boondock
suspensions. Thus, the Court analyzes these categories of
expensesinfra, Sections11.C.3,11.C.4.

[367] *fn58 Plaintiff sought and the Forest Service
paid $128.80 in bond costs on the Hutch-Boondock
contract. PX 221. Attrial, plaintiff requested an additional
$1.39-for atotal of $130.29. PX 131, Exhibit 2. Plaintiff
also requests $614.04 on the St. Joe contract. 1d. Defendant
challenges plaintiff's request for the additional $1.29 on the
Hutch-Boondock and the entire $614.04 on the St. Joe
contract. Def.'s Br. at 65 (docket entry 382, Sept. 2, 2005).

[368] *fn59 Defendant argues that claim preparation
costs are not recoverable as amatter of law. The Court is
not persuaded that the cases cited by defendant are on point
because those cases do not involve acontractual term that
allegedly permits therecovery of claim preparation costs.
Nonetheless, the Court declines to rule on the issue whether
recovery of claim preparation costs is precluded as a matter
of law because the Court finds that plaintiff has not proven
those costs with reasonable certainty.

[369] *fn60 South Black Aspen was not affected by
the M SO suspensions.

[370] *fn6l In its damage calculations, plaintiff
included a7.6% mark-up attributable to "overhead" and a
10% mark-up attributable to "profit." PX 131. The Court
findsthat plaintiff hasfailed to show that it isentitled to
these amounts.



