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       Syllabus by the Court

       In an appropriation  action  if a contract  for sale of
timber exists  it is a contract  for the sale of goods, not
realty. R.C. 1302.03(B).  Such a contract is protected
against a governmental taking without just compensation,
as it is part of the res taken; and such a contract being an
asset separate  and apart  from the land,  it is subject  to
separate valuation.

       Appellant, the  Board  of Park  Commissioners  of the
Columbus and Franklin County Metropolitan Park
District, appeals from the judgment of the court of
appeals as to the  proper  measure  of compensation  owed
by appellant  in this appropriation  proceeding.  Appellee
Dudley S. DeBolt,  Jr.,  owns  a life  estate,  and  appellees
David S. DeBolt and Valerie Ann DeBolt own the
remainder interest, in a forty-acre tract of land located in
Hocking County.

       By its complaint  filed on June 23, 1982,  appellant
proceeded to appropriate the property of appellees for use
as part of a planned forest preserve. A jury trial was [474
N.E.2d 318]  commenced on December  28,  1982  for the
purpose of determining  the amount of compensation
owed to appellees,  the trial court having previously
determined that the appropriation was properly within the
powers of appellant pursuant to R.C. 1545.11.

       At trial,  each party offered  the testimony  of expert
witnesses as to the  value  of the  land and improvements.
The expert  witness  called  on behalf  of appellees  valued
the land at  $32,000 and the house at  $18,000, for a total
fair market  value of $50,000.  He also offered that the
replacement value of the house, to be distinguished from
fair market value, is $26,660. One expert called on behalf
of appellant valued the land at $34,000 and the
improvements at $15,600, for a total fair market value of
$49,600, while  the other expert  testifying  on behalf  of

appellant valued  the overall  property  at $48,000.  Each
expert's appraisal  was based upon a consideration  of
comparable sales, and each offered testimony on the sales
which formed the basis of his opinion.

       In addition  to the  testimony  of their  expert  witness,
appellees presented  the  opinion  of Dudley  DeBolt  as to
the value of the land. He
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 testified that he felt that the property was worth $73,970,
and he broke this total down as representing $32,000 for
the land,  $26,000  for the  house,  and  $14,000,  which  he
would realize on the sale of timber  which was to be
"select cut" from the land. [1] An objection was raised by
appellant to the separate valuation of the timber, and the
trial court sustained this objection, subsequently
instructing the jury that it was not to consider the timber
separately from the land, but rather only as bearing on the
value assigned to the land as a whole.

       Appellees also offered the testimony of a timber
cutter that  a select  cutting,  where  only mature  trees  are
cut, thereby  making  room for younger trees  to mature,
would yield approximately 150,000 board feet of lumber.
This witness also testified that he was aware of a
restriction against "clear cutting" in the will of Marian H.
DeBolt, whereby  appellees  received  their  interest  in the
property, and that  the select  cutting  which  he proposed
was not in violation of this restriction.

       The jury awarded appellees $58,000 for the property
and judgment  was  entered  on the verdict.  Upon  appeal,
the court  of appeals,  recognizing  that  a contract  for the
sale of timber to be cut from land is a contract for the sale
of goods pursuant  to R.C. 1302.03,  held that the trial
court improperly precluded consideration of testimony as
to the value of timber  to be cut, since such testimony
might have  demonstrated  a contract  subject  to valuation
separate and apart  from the land. Therefore,  the court  of
appeals reversed the judgment of the trial court and
remanded the cause for further proceedings.

       This cause  is now Before  the court  pursuant  to the
allowance of a motion to certify the record.

       Hugh E. Kirkwood, Jr., Columbus, for appellant.

       John B. Banks and Jennifer M. Banks, Canal
Winchester, for appellees.

       REILLY, Justice.

       The issue presented by this appeal is whether, under
the circumstances  presented,  it was error for the trial
court to exclude testimony relative to the market value of
a select cutting of timber and to prevent any
consideration of such issue by the jury in making  the



award to appellees.

       Appellant urges that no separate value can be placed
on the timber, but that the value of the land fixed by the
expert witnesses  reflects  the fact that the land  contains
valuable timber.  Appellant  contends that such rule of
valuation is dictated  by the early decision  of Foote v.
Lorain & Cleveland  Ry. Co. (1901),  21 Ohio  C.C.  319,
affirmed without opinion (1903), 67 Ohio St.

[474 N.E.2d  319]  543,  67 N.E.  1097,  which  stated  that
standing trees have no value separate and apart from the
land. It is asserted  by appellant  that  the holding  of the
court of appeals is erroneous because personal property is
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 not included  in land appropriation  proceedings.  This,
appellant argues, is demonstrated by the cases of Sowers
v. Schaeffer (1951), 155 Ohio St. 454, 99 N.E.2d 313 [44
O.O. 419],  and  Ohio Valley  Advertising  Corp.  v.  Linzell
(1957), 107  Ohio  App.  351,  152  N.E.2d  380.  Appellant
also cites Sowers, supra,  and Preston  v. Stover Leslie
Flying Service, Inc. (1963), 174 Ohio St. 441, 190 N.E.2d
446 [23 O.O.2d  100],  in support  of the  proposition  that
lost profits  are not a proper  element  of an award  in an
appropriation action.

       It is true, as a general proposition,  that mineral
deposits, standing  crops and timber  are not subject  to
valuation in an appropriation  proceeding,  separate  and
apart from the land upon which they are located.
Similarly, the  loss  of future  profits  to be  derived from a
commercial venture  operated  upon appropriated  land is
generally not subject  to reasonably  accurate  proof. The
rationale ordinarily  offered  for this  exclusion  is that  the
determination of the market  value  of such items  is too
dependent upon speculation  on future events. Preston,
supra; Sowers, supra. However, in this case, the court of
appeals found  that  the  evidence  in the  record  suggested
the existence  of a contract  for the  sale  of timber,  which
was destroyed by the appropriation. Hence, the
aforementioned propositions  fail to address the issue
presented by the decision of the court of appeals.

       A contract can constitute property which is protected
against governmental  taking  without  just  compensation.
Long Island  Water  Supply  Co. v. Brooklyn  (1897), 166
U.S. 685, 175 S.Ct. 718, 41 L.Ed. 1165; Omnia
Commercial Co.  v. United  States  (1923), 261  U.S.  502,
43 S.Ct. 437, 67 L.Ed. 773; A.W. Duckett & Co. v. United
States (1924), 266  U.S.  149,  45 S.Ct.  38,  69 L.Ed.  216.
The distinguishing  feature between  those cases which
allow compensation  for the loss or destruction  of a
contract and those  which deny  it  is  whether  the contract
rights of the party seeking compensation are a part of the
res which is taken.

       Thus, in the  Long Island  case,  supra,  compensation
was awarded  to a water  supply  company  for a contract
between it and a municipality  for the supply of water,

when the physical assets of the water company were
appropriated for public  use.  Similarly,  in A.W.  Duckett,
supra, the owner of a leasehold  interest  in a pier was
compensated for the loss of that interest when the use of
the pier was appropriated in a wartime emergency.

       By contrast, in Omnia Commercial Co., supra,
compensation was denied the buyer of steel under a
contract with  a producer  for a portion  of that  producer's
future output, when the entire future output was
appropriated from the producer  by the government.  A
similar result was reached by the court of appeals in Ohio
Valley Advertising Corp. v. Linzell, supra. There,
compensation was denied an advertising company for the
loss of its  rights  under a contract  permitting the erection
of billboards,  when the property  covered by the contract
was appropriated by the government.

       In the Long Island and the A.W. Duckett cases,
supra, the contract rights of the party seeking
compensation flowed directly from its interest
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 in the property  which was taken.  In Long Island,  the
claimant's interest in the contract resulted from its
ownership of the water system, with which it could meet
its obligation  to supply  water  to the  municipality,  while
in A.W. Duckett,  the claimant  had a leasehold  interest
which allowed it to use the pier. The rights of the
claimant in Omnia  Commercial  Co.,  supra,  on the  other
hand, flowed from the promise  of the producer  to sell
steel to Omnia,  and  the  rights  of the  claimant  in Linzell
flowed from the  promise of the  landowner  to permit  the
erection of advertising  signs. Neither claimant in the
latter [474 N.E.2d 320] two cases held any direct interest
in the res which was taken, and hence the rights of these
claimants under the contracts were not taken by the
appropriation.

       In the present  case,  the court  of appeals  found  that
the evidence received prior to appellant's objection
suggested the existence of a contract, and that such
contract, if it existed,  was a part  of the res which  was
taken. Clearly  appellees'  rights under the timber contract
were part of the res taken, for appellees were left with no
rights under a contract enforceable  against any other
party to such contract.

       Moreover, the record supports a finding that a
contract may have existed  for the sale of the timber.
Dudley DeBolt  testified  that  he was to receive  $14,000
for the sale  of some  150,000  board  feet  of lumber,  and
that such  lumber  was  to be obtained  in a select  cutting,
which was permitted under the terms of his mother's will.
The timber  cutter  also testified  to the fact that  150,000
board feet of lumber could be obtained in a select cutting,
and revealed that he had first surveyed the property some
eighteen months prior to the trial.

       If a contract for the sale of timber in fact existed, it is



a contract for the sale of goods, not realty. R.C.
1302.03(B). Such a contract is protected against a
governmental taking without just compensation, as it was
part of the res taken by appellant. Since such a contract is
an asset separate and apart from the land, it  is subject to
separate valuation,  and  it was  error  for the  trial  court  to
limit testimony in this regard.

       For the foregoing reasons, the judgment of the court
of appeals is affirmed.

       Judgment affirmed.

       FRANK D. CELEBREZZE, C.J.,  and WILLIAM B.
BROWN, SWEENEY, LOCHER, CLIFFORD F.
BROWN and JAMES P. CELEBREZZE, JJ., concur.

       REILLY, J., of the  Tenth  Appellate  District,  sitting
for HOLMES, J.

---------

Notes:

[1] No explanation was sought nor offered at trial for the
discrepancy between the $73,970 figure and the $72,000
total of the component parts.

---------


